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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Approval  in  Part  and  Disapproval  in 
Part  of  the  Permanent  Program 
Submission  From  the  State  of  Indiana 
Under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  On  March  3, 1980,  the  State  of 
Indiana  submitted  to  the  Department  of 
the  Interior  its  proposed  permanent 
regulatory  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  purpose  of  the 
submission  is  to  demonstrate  the  State’s 
intent  and  capability  to  administer  and 
enforce  the  provisions  of  SMCRA  and 
the  permanent  regulatory  program 
regulations,  30  CFR  Chapter  VII.  After 
providing  opportunities  for  public 
comment  and  a  thorough  review  of  the 
program  submission,  the  Secretary  of 
the  Interior  has  determined  that  the 
Indiana  program  meets  in  part  the 
minimum  requirements  of  SMCRA  and 
the  Federal  permanent  program 
regulations.  Accordingly,  the  Secretary 
of  the  Interior  has  approved  in  part  and 
disapproved  in  part  the  Indiana 
program.  Indiana  will  not  assume 
primary  jurisdiction  until  all  parts  of  its 
program  receive  approval. 
date:  Indiana  has  until  January  26, 1981, 
to  submit  revisions  of  the  disapproved 
portions  of  the  program  for  the 
secretary’s  consideration. 

ADDRESSES:  Copies  of  the  Indiana 
program  and  the  Administrative  Record 
on  the  Indiana  program  are  available  for 
inspection  and  copying  during  business 
hours  at: 

Indiana  Department  of  Natural 
Resources  Division  of  Reclamation, 

309  West  Washington  Street,  Suite 
201,  Indianapolis,  Indiana  46204. 
Telephone: 317-232-1555 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Region  III,  5th  Floor, 
U.S.  Courthouse  and  Federal  Building, 
46  East  Ohio  Street,  Indianapolis, 
Indiana  46204.  Telephone:  317-269- 
2629 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  153,  Interior 
South  Building,  1951  Constitution 
Avenue,  Washington,  D.C.  20240 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Carl  C.  Close,  Assistant  Director 


State  and  Federal  Programs,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  U.S.  Department  of  the 
Interior,  South  Building,  1951 
Constitution  Avenue  NW.,  Washington, 
D.C.  20240.  Telephone:  202-343^225 
SUPPLEMENTARY  INFORMATION: 

Introduction 

This  notice  is  organized  to  assist 
understanding  of  the  findings  underlying 
the  Secretary’s  decision.  It  is  divided 
into  seven  major  parts: 

A.  General  Background  on  the  Permanent 
Program 

B.  General  Background  on  State  Approval 
Process 

C.  Background  on  the  Indiana  Program 
Submission 

D.  Secretary’s  Findings  and  Explanation 

E.  Disposition  of  Comments 

F.  The  Secretary’s  Decision 

G.  Additional  Findings 

Part  A  sets  forth  the  statutory  and 
regulatory  framework  of  the 
environmental  protection  regulatory 
scheme  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA). 

Part  B  sets  forth  the  general  statutory 
and  regulatory  scheme  applicable  to  all 
States  which  wish  to  obtain  primary 
jurisdiction  to  implement  the  permanent 
program  on  non-Indian  and  non-Federal 
lands  within  their  borders. 

Part  C  summarizes  the  steps 
undertaken  by  Indiana  and  officials  of 
the  Department  of  the  Interior,  beginning 
with  Indiana’s  program  submission  and 
leading  to  the  decision  being  announced 
today. 

Part  D  contains  the  findings  the 
Secretary  has  made  and  the  reasons  for 
them. 

Part  E  summarizes  the  significant 
public  comments  received  on  the 
Indiana  program  during  the  public 
comment  period  and  discusses  the 
Secretary’s  disposition  of  them. 

Part  F  identifies  those  parts  of  the 
Indiana  program  which  have  been 
approved,  and  those  which  are 
disapproved,  and  the  effect  of  this 
action. 

Part  G  summarizes  the  Secretary’s 
findings  with  regard  to  regulatory 
analysis  and  environmental  impact  of 
the  decision. 

A.  General  Background  on  the 
Permanent  Program 

The  environmental  protection 
provisions  of  SMCRA  are  being 
implemented  in  two  phases — the  initial 
program  and  the  permanent  program — in 
accordance  with  Sections  501-503  of 
SMCRA,  30  U.S.C.  1251-1253.  The  initial 
program  became  effective  on  February 


3, 1978,  for  new  coal  mining  operations 
on  non-Federal  and  non-Indian  lands 
which  received  State  permits  on  or  after 
that  date,  and  effective  on  May  3, 1978, 
for  all  coal  mines  existing  on  that  date. 
The  initial  program  rules  were 
promulgated  by  the  Secretary  on 
December  13, 1977,  under  30  CFR  Parts 
710-725,  42  FR  62639. 

The  permanent  program  will  become 
effective  in  each  State  upon  the 
approval  of  a  State  program  by  the 
Secretary  of  the  Interior  or 
implementation  of  a  Federal  program 
within  the  State.  If  a  State  program  is 
approved,  the  State,  rather  than  the 
Federal  government,  will  be  the  primary 
regulator  of  activities  subject  to 
SMCRA.  The  Federal  regulations  for  the 
permanent  program,  including 
procedures  for  States  to  follow  in 
submitting  State  programs  and  minimum 
standards  and  procedures  the  State 
programs  must  include  to  be  eligible  for 
approval,  are  found  in  30  CFR  Parts  700- 
707  and  730-865.  Part  705  was  published 
October  20, 1977  (42  FR  56064),  and  Parts 
795  and  865  (originally  Part  830)  were 
published  December  13, 1977  (42  FR 
62639).  The  other  permanent  program 
regulations  were  published  March  13, 
1979  (44  FR  15312-15463).  Errata  notices 
were  published  March  14, 1979  (44  FR 
15485),  August  24  1979  (44  FR  49673- 
49687),  September  14, 1979  (44  FR  53507- 
53509),  November  19, 1979  (44  FR  66195), 
April  16, 1980  (45  FR  26001),  June  5, 1980 
(45  FR  37818)  and  July  15, 1980  (45  FR 
47424).  Amendments  to  the  regulations 
were  published  October  22, 1979  (44  FR 
60969),  as  corrected  December  19, 1979 
(44  FR  75143),  December  19, 1979  (44  FR 
75302-75303),  December  31, 1979  (44  FR 
77440-77447),  January  11, 1980  (45  FR 
2626-2629),  April  16, 1980  (45  FR  25998- 
26001),  May  20, 1980  (45  FR  33926- 
33927),  June  10, 1980  (45  FR  39446)  and 
August  6, 1980  (45  FR  52306).  Portions  of 
these  regulations  which  have  been 
suspended,  pending  further  rulemaking 
were  published  on  November  27, 1979 
(44  FR  67942),  December  31, 1979  (44  FR 
77447-77454),  January  30, 1980  (45  FR 
6913)  and  August  4, 1980  (45  FR  51547- 
51549). 

B.  General  Background  on  State 
Program  Approval  Process 

Any  State  wishing  to  assume  primary 
jurisdiction  for  the  regulation  of  coal 
mining  under  SMCRA  may  submit  a 
program  for  consideration.  The 
Secretary  of  the  Interior  has  the 
responsibility  to  approve  or  disapprove 
the  submission.  The  Federal  regulations 
governing  State  program  submissions 
are  found  at  30  CFR  Parts  730-732.  After 
review  of  the  submission  of  OSM  and 
other  agencies,  an  opportunity  for  the 
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State  ta  make  additions  or  modiHcations 
to  the  program  and  an  opportunity  for 
public  comment,  the  Secretary  may 
either  approve  the  program,  approve  it 
conditioned  upon  minor  deficiencies 
being  corrected  in  accordance  with  a 
specified  timetable,  or  disapprove  the 
program  in  whole  or  in  part.  Actions  of 
the  Secretary  relate  to  each  part  of  the 
program.  That  is,  the  Secretary  will 
either  approve  or  disapprove  each  ' 
specific  part  of  the  program.  If  any  part 
of  a  program  is  disapproved,  the  State 
may  submit  a  revision  to  correct  the 
items  that  need  to  be  changed  to  meet 
the  requirements  of  SMCRA  and  the 
applicable  Federal  regulations,  if  the 
revised  program  or  a  part  thereof  is  also 
disapproved,  SMCRA  requires  the 
Secretary  of  the  Interior  to  establish  a 
Federal  program  in  that  State.  The  State 
may  again  resubmit  a  revised  program 
to  gain  approval  to  assume  primary 
jurisdiction  after  the  Federal  program 
has  been  implemented. 

The  procedure  and  timetable  for  the 
Secretary’s  review  of  State  programs 
was  initially  published  March  13, 1979 
(44  FR 15326],  to  be  codified  at  30  CFR 
Part  732. 

Section  732.11(d)  required  that  States 
make  any  modifications  and  additions 
by  November  15, 1979.  That  section 
stated: 

Program  submissions  that  do  not  contain 
all  required  and  fully  enacted  laws  and 
regulations  by  November  15, 1979,  will  be 
disapproved  purauant  to  the  procedures  for 
the  Secretary's  initial  decision  in  Section 
732.13. 

As  a  result  of  litigation  in  the  U.S. 
District  Court  for  the  District  of 
Columbia,  the  deadline  for  States  to 
submit  proposed  programs  was 
extended  from  August  3. 1979,  to  March 
3. 1980  and  the  November  15, 1979,  date 
in  30  CFR  732.11(a)  and  732.12(b)(2) 
became  obsolete  as  a  result. 

On  May  20. 1980,  30  CFR  732.11(d)  and 
732.12(b)(2)  were  amended  to  change  the 
November  15, 1979,  date  to  the  104th  day 
after  program  submission.  Other  minor 
adjustments  were  made  to  the 
timetables  for  comments  and  hearings 
(45  FR  33927).  The  Indiana  program  was 
submitted  to  OSM  on  March  3, 1980.  The 
104th  day  after  March  3  was  June  16, 
1980.  As  of  June  16, 1980,  Indiana  did  not 
have  fully  enacted  regulations  to 
implement  its  program. 

In  a  May  2, 1980,  notice  announcing 
that  the  original  Indiana  submission  was 
incomplete,  the  Regional  Director 
informed  the  public  that  this  rule  would 
apply  in  Indiana.  See  45  FR  24310,  Col.  3. 

The  Secretary’s  rules  for  the  review  of 
State  programs  implement  his  policy 
that  industry,  the  public,  and  other 


agencies  of  government  should  have  a 
meaningful  opportunity  to  participate  in 
his  decisions.  The  Secretary  also  has  a 
policy  that  a  State  should  be  afforded 
the  maximum  opportunity  possible  to 
change  its  program  when  necessary,  to 
cure  any  deficiencies  in  it. 

To  accomplish  both  of  these  policy 
objections  the  Secretary  determined  that 
the  laws  and  rules  upon  which  the  State 
bases  its  program  must  be  finalized  at 
the  beginning  of  the  public  comment 
period.  By  identifying  the  laws  and  rules 
in  effect  on  the  104th  day  as  the  basis  of 
his  program  approval  decision,  the 
Secretary  assists  commenters  by 
informing  them  of  program  elements 
which  should  be  reviewed.  Meaningful 
public  comment  would  be  undermined  if 
the  program  elements  were  constantly 
changing  up  until  the  day  before  the 
Secretary’s  decision. 

The  104  day  rule  affords  the  State  3% 
months  following  submission  within 
which  it  may  modify  its  laws  and  rules. 

In  addition,  after  the  Secretary’s  initial 
program  decision,  the  States  have 
additional  opportunities  to  revise  their 
laws  and  regulations. 

All  program  elements  other  than  laws 
and  rules,  including  Attorney  General's 
opinions  program  narratives, 
descriptions  and  other  information,  may 
be  revised  by  the  State  at  any  time  prior 
to  program  approval.  The  Secretary  will 
provide  opportimity  for  public  comment 
on  those  changes,  as  appropriate. 

The  Secretary,  in  reviewing  State 
programs,  is  using  the  criteria  of  Section 
503  of  SMCRA  (30  U.S.C.  1253),  and  30 
CFR  732.15.  In  reviewing  the  Indiana 
program,  the  Secretary  has  followed  the 
Federal  rules  as  corrected,  amended, 
and  suspended  in  the  Federal  Register 
notices  cited  above  under  “General 
Background  on  the  Permanent  Program’’ 
and  as  affected  by  three  recent 
decisions  of  the  U.S.  District  Court  for 
the  District  of  Columbia  in  In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation  (Civil  Action  No.  79-1144). 
That  litigation  is  a  consolidation  of 
several  lawsuits  challenging  the 
Secretary’s  permanent  regulatory 
program. 

Because  of  that  complex  litigation,  the 
court  has  issued  its  decision  in  two 
“rounds.”  The  Round  I  opinion,  dated 
February  26, 1980,  denied  several 
generic  attacks  on  the  permanent 
program  regulations,  but  resulted  in  the 
suspension  or  remanding  of  all  or  part  of 
twenty-two  specific  regulations.  The 
Round  II  opinion,  dated  May  16, 1980, 
denied  additional  generic  attacks  on  the 
regulations,  but  remanded  some  40 
additional  parts,  sections  or  subsections 
of  the  regulations.  The  court  ordered  the 
Secretary  to  “afBrmatively  disapprove. 


under  Section  503  (of  SMCRA).  those 
segments  of  a  State  program  that 
incorporate  suspended  or  remanded 
regulations”  (Mem.  Op..  May  16. 1980.  p. 
49).  However,  on  August  15. 1980.  the 
court  stayed  this  portion  of  its  opinion. 
The  effect  of  this  stay  is  to  allow  the 
Secretary  to  approve  State  program 
provisions  equivalent  to  remanded  or 
suspended  Federal  provisions  in  the 
circumstances  described  in  paragraph 
one  below.  Therefore,  the  Secretary  is 
applying  the  following  standards  to  the 
review  of  State  program  submissions: 

1.  The  Secretary  need  not 
affirmatively  disapprove  State 
provisions  similar  to  those  Federal 
regulations  which  have  been  suspended 
or  remanded  by  the  District  Court  where 
the  State  has  adopted  such  provisions  in  * 
a  rulemaking  or  legislative  proceeding 
which  occurred  either  (1)  ^fore  the 
enactment  of  SMCRA,  or,  (2)  after  the 
date  of  the  Round  II  District  Court 
decision,  since  such  State  regulations 
clearly  are  not  based  solely  upon  the 
suspended  or  remanded  Federal 
regulations.  (3)  The  Secretary  need  not 
afHrmatively  disapprove  provisions 
based  upon  suspended  or  remanded 
Federal  rules  if  a  responsible  State 
official  has  requested  the  Secretary  to 
approve  them. 

2.  The  Secretary  w  ill  affirmatively 
disapprove  to  the  extent  required  by  the 
court’s  decision,  all  provisions  of  a  state 
program  which  incorporate  suspended 
or  remanded  Federal  rules  and  which  do 
not  fall  into  one  of  the  three  categories 
in  paragraph  one,  above.  The  Secretary 
believes  that  the  effect  of  his 
“affirmative  disapproval”  of  a  section  in 
the  State’s  regulations  is  that  the 
requirements  of  that  section  are  not 
enforceable  in  the  permanent  program  at 
the  Federal  level  to  the  extent  they  have 
been  disapproved.  That  is.  no  cause  of 
action  for  enforcement  of  th^  provisions, 
to  the  extent  disapproved,  exists  in  the 
Federal  courts  and  no  Federal 
inspection  will  result  in  notices  of 
violation  or  cessation  orders  based  upon 
the  “affirmatively  disapproved” 
provisions.  The  Secretary  takes  no 
position  as  to  whether  the  affirmatively 
disapproved  provisions  are  enforceable 
under  State  law  and  State  courts. 
Accordingly,  these  provisions  are  not 
being  pre-empted  or  superseded, 
although  the  Secretary  may  have  the 
power  to  do  so  under  Section  504(g]  of 
SMCRA  and  30  CFR  730.11. 

3.  A  State  program  need  not  contain 
provisions  to  implement  a  suspended 
regulation  and  no  State  program  will  be 
disapproved  for  failure  to  contain  a 
suspended  regulation. 

4.  A  State  must  have  the  authority  to 
implement  all  permanent  program 
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provisions  of  SMCRA,  including  those 
provisions  of  SMCRA  upon  which  the 
Secretary  bases  the  remanded  or 
suspended  regulations  including  any 
provision  upon  which  a  suspended 
regulation  was  based. 

5.  A  State  program  may  not  contain 
any  provision  which  is  inconsistent  with 
a  provision  of  SMCRA. 

6.  Programs  will  be  evaluated  only  as 
to  provisions  other  than  the  provisions 
that  must  be  disapproved  because  of  the 
court's  order.  The  remaining  provisions 
will  be  unconditionally  approved, 
conditionally  approved,  or  disapproved 
in  whole  or  in  part,  in  accordance  with 
30  CFR  732.13. 

7.  Upon  promulgation  of  new 
regulations  to  replace  those  that  have 
been  suspended  or  remanded,  the 
Secretary  will  afford  States  that  have 
approved  or  conditionally  approved 
programs  a  reasonable  opportunity  to 
amend  their  programs,  as  appropriate.  In 
general,  the  Secretary  expects  that  the 
provisions  of  30  CFR  732.17  will  govern 
this  process. 

A  list  of  the  regulations  suspended  or 
remanded  as  the  result  of  the  Round  I 
and  Round  II  litigation  was  published  in 
a  Federal  Register  on  July  7, 1980  (45  FR 
45604).  Because  Indiana’s  regulations 
were  not  fully  enacted  on  the  104th  day 
after  program  submission,  June  16, 1980, 
the  Secretary  is  disapproving  all  the 
proposed  State  regulations  at  this  time. 
Accordingly,  he  need  not  separately 
disapprove  any  State  rules  to  comply 
with  the  court’s  order. 

To  codify  decisions  on  State 
programs,  Federal  programs,  and  other 
matters  affecting  individual  States,  OSM 
has  established  a  new  Subchapter  T  of 
30  CFR  Chapter  VII.  Subchapter  T  will 
consist  of  Parts  900  through  950. 
Provisions  relating  to  Indiana  will  be 
found  in  30  CFR  Part  914  once  Indiana’s 
resubmission  has  been  approved  or 
finally  disapproved  after  opportunity  for 
resubmission,  or  if  Indiana  does  not 
resubmit  its  program  at  the  appropriate 
time. 

C.  Background  on  the  Indiana  Program 
Submission 

On  March  3, 1980,  OSM  received  a 
proposed  regulatory  program  from  the 
State  of  Indiana.  The  program  was 
submitted  by  the  Indiana  Department  of 
Natural  Resources,  the  agency 
designated  as  the  primary  regulatory 
authority  under  the  Indiana  permanent 
program.  On  March  7, 1980.  Indiana 
amended  its  original  submittal  by 
requesting  that  Engrossed  Bill  No.  98, 
submitted  on  March  3, 1980,  be  replaced 
by  the  State’s  fully  enacted  statute, 
Indiana  enrolled  Act  No.  98  (1C.  13-4.1). 


Notice  of  receipt  of  the  submittals  of 
March  3, 1980,  and  March  7, 1980,  was 
published  in  the  March  11, 1980,  Federal 
Register  (45  FR  15580-15581)  and  in 
newspapers  of  general  circulation  in 
Indiana.  The  announcement  disclosed 
the  availability  of  the  program 
documents  and  invited  public 
participation  in  the  review  process  as  it 
related  to  the  regional  director’s 
determination  of  completeness. 

In  order  to  offer  Indiana  maximum 
opportunity  to  correct  any  inadequacies, 
OSM  reviewed  the  Indiana  statutes  and 
expressed  its  concern  over  possible 
inadequacies  in  a  letter  to  the  State 
dated  April  7, 1980  (Administrative 
Record  No,  (ARN)  IND-0044). 

On  April  10, 1980,  the  regional  director 
held  a  public  review  meeting  in 
Indianapolis,  Indiana,  concerning  the 
completeness  of  the  program 
submission.  The  public  comment  period 
on  completeness  began  on  March  12, 
1980,  and  closed  April  15, 1980. 

On  May  2, 1980,  the  regional  director 
published  notice  in  the  Federal  Register 
(45  FR  29309-29310)  announcing  that  the 
Indiana  program  submission  had  been 
determined  to  be  incomplete.  The  notice 
specified  that  the  submission  was 
missing  nine  required  elements. 

On  May  22, 1980,  OSM  provided 
initial  comments  to  Indiana  on  the 
Indiana  statutes  and  program  narratives 
submitted  by  the  State.  (Administrative 
Record  No.  IND-0065) 

On  June  4, 1980,  Indiana  submitted  to 
OSM  Region  III  proposed  permanent 
program  regulations  and  the  Indiana 
administrative  procedures  handbook. 

On  June  16, 1980,  Indiana  further 
amended  its  submittal  package  with  a 
legal  opinion  from  the  State  Attorney 
General’s  office  and  additions  to  the 
program  narrative. 

On  June  26, 1980,  the  regional  director 
published  notice  in  the  Federal  Register 
(45  FR  43223-43224)  and  in  newspapers 
of  general  circulation  within  the  State  a 
summary  of  the  amended  State  program, 
the  times  and  locations  for  public 
review  of  the  program,  and  procedures 
for  the  public  hearing  and  comment 
period  on  the  substance  of  the  Indiana 
program. 

On  July  11, 1980,  OSM  invited 
comment  on  a  tentative  list  of  Indiana 
program  provisions  which  appeared  to 
incorporate  suspended  and  remanded 
Federal  Regulations  (45  FR  46822). 

Public  hearings  regarding  the  Indiana 
permanent  program  submission  were 
held  in  Indianapolis,  Indiana,  on  July  23, 
1980,  and  Evansville,  Indiana,  on  July  24, 
1980. 

On  July  30, 1980,  Indiana  informed  the 
regional  director  that  the  Indiana  circuit 
court  of  Marion  County  had  enjoined  it 


(on  July  29, 1980)  for  a  period  of  one 
year  from  any  further  action  it  might 
wish  to  take  to  submit  or  resubmit  its 
State  program.  See  discussion  below 
under  “Effect  of  This  Action.’’ 

On  August  4, 1980,  the  regional 
director  completed  his  program  review 
and  forwarded  the  public  hearing 
transcripts,  written  presentation, 
exhibits  and  copies  of  all  comments  to 
the  Director  with  a  recommendation  that 
the  program  be  initially  disapproved. 

On  August  12, 1980  (45  FR  53489),  the 
Secretary  publicly  disclosed  the  views 
of  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Secretary  of  Agriculture  and  the  heads 
of  other  Federal  agencies. 

On  August  22, 1980  (Administrative 
Record  No.  lND-0172),  the  Director 
communicated  to  Indiana  the  August  15. 
1980,  court  opinion  staying  its  earlier 
order  to  "affirmatively  disapprove" 
segments  of  a  State  program 
incorporating  suspended  or  remanded 
Federal  regulations.  The  State  was 
asked  to  inform  OSM  if  there  were  any 
such  provisions  in  its  program  that 
Indiana  wished  the  Secretary  not  to 
affirmatively  disapprove.  No  reply  has 
been  received  from  the  State;  in  any 
event,  all  draft  State  regulations  are 
being  initially  disapproved  since  they 
were  not  fully  promulgated  by  the  104th 
day  after  program  submission. 

On  September  4, 1980  the 
Administrator  of  the  Environmental 
Protection  Agency  transmitted  his 
written  concurrence  on  the  portions  of 
the  Indiana  program  that  the  Secretary 
has  approved. 

On  September  10, 1980,  the  Director 
recommended  to  the  Secretary  that  the 
Indiana  program  be  approved  in  part 
and  disapproved  in  part.  Concurrently 
with  the  publication  of  this  notice,  a 
letter  announcing  the  Secretary’s 
decision  to  approve  in  part  and 
disapprove  in  part  the  Indiana  program 
was  conveyed  to  Governor  Bowen,  and 
to  the  regulatory  authority.  In  addition, 
the  Director  of  the  Office  of  Surface 
Mining  is  transmitting  detailed  Bndings 
on  the  unenacted  Indiana  regulations  to 
the  regulatory  authority. 

D.  Secretary’s  Findings  and  Explanation 

Note  on  Findings 

Since  the  Secretary  is  approving  part 
of  the  Indiana  statute  and  disapproving 
other  parts,  the  State  will  have  the 
opportunity  to  resubmit  its  program  and 
provide  information  to  satisfy  the 
Secretary’s  concerns  on  those  parts  of 
the  statute  being  disapproved.  For  those 
sections,  the  Secretary’s  frnding  that 
they  are  disapproved  may  be  remedied 
in  the  resubmission  either  by  a  change 
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in  the  provisions  or  by  other  information 
being  provided  which  demonstrates  why 
they  are  acceptable  in  their  current 
form.  The  Secretary  is  disapproving  all 
of  Indiana’s  rules  because  they  were  not 
fully  promulgated  by  June  16, 1980,  the 
104th  day  following  program 
submission.  Accordingly,  the  particular 
provisions  of  the  proposed  state  rules 
are  not  discussed  below  in  the  findings. 
However,  the  Secretary  has  reviewed 
the  proposed  Indiana  rules  and  his 
tentative  evaluation  of  their  adequacy 
and  an  explanation  of  deficiences 
identified  during  the  review,  is  being 
sent  to  the  state  and  will  be  available 
for  public  review  at  the  places  listed 
above  under  addresses. 

Section  503  Findings 

In  accordance  with  Section  503(a)  of 
SMCRA.  the  Secretary  makes  Findings 
1-11  below. 

(1)  The  Secretary  finds  that  the  State 
of  Indiana  does  not  have  a  State  law 
which  provides  in  full  for  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  SMCRA.  The  reasons 
underlying  this  bnding  are  found  in 
discussions  relating  to  statutory 
provisions  which  are  set  forth 
speciHcally  under  Findings  12  through  30 
below.  With  respect  to  each  section  of 
the  State  law  submitted  by  Indiana, 
except  IC  13-4.1-1-1,  the  Secretary  is 
either  approving  or  disapproving  the 
section  for  the  reasons  set  forth  in  these 
findings.  With  respect  to  IC  13-4.1-1-1, 
the  Secretary  is  neither  approving  nor 
disapproving  the  provision  which  is  non¬ 
substantive  in  nature  and  repeats 
positions  Indiana  has  taken  in  litigation 
against  the  Secretary,  to  the  effect  that 
Indiana  opposes  SMCRA.  The  Secretary 
is  in  no  way  endorsing  or  agreeing  to  the 
position  of  Indiana  as  set  forth  in  IC  13- 
4.1-1-1. 

(2)  The  Secretary  finds  that  Indiana 
does  not  have  a  State  law  which  fully 
provides  sanctions  for  violations  of 
State  laws,  regulations  or  conditions  of 
permits  concerning  surface  coal  mining 
and  reclamation  operations  and  which 
meet  the  minimum  requirements  of 
SMCRA  including  criminal  sanctions, 
forfeiture  of  bonds,  suspensions, 
revocations,  and  withholding  of  permits 
and  the  issuance  of  cease  and  desist 
orders  by  the  State  regulatory  authority 
or  its  inspectors.  See  discussions 
specifically  set  forth  under  Findings  18, 
19,  and  20  below. 

(3)  The  Secretary  finds  that  Indiana 
does  not  have  a  State  regulatory 
authority  with  sufficient  administrative 
and  technical  personnel  and  sufficient 
funding  to  enable  the  State  to  regulate 
surface  coal  mining  and  reclamation 


operations  in  accordance  with  the 
requirements  of  SMCRA  for  the  reasons 
set  forth  below  under  Finding  30. 

(4)  The  Secretary  finds  that  Indiana 
does  not  have  a  State  law  which  fully 
provides  for  the  effective 
implementation,  maintenance,  and 
enforcement  of  a  permit  system  meeting 
the  requirements  of  SMCRA  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  for  non-Indian 
and  non-Federal  coal  on  lands  within 
the  State,  for  the  reasons  set  forth  more 
speciHcally  under  Finding  14  below. 

(5)  The  Secretary  finds  that  the  State 
program  does  not  adequately  provide  for 
establishment  of  a  process  for 
designation  of  areas  as  unsuitable  for 
surface  coal  mining  in  accordance  with 
Section  522  of  SMCRA  for  the  reasons 
specifically  set  forth  below  under 
Finding  21. 

(6)  The  Secretary  finds  that  the  State 
program  fails  to  provide  for  the 
establishment  for  purposes  of  avoiding 
duplication  of  a  process  for  coordinating 
the  review  and  issuance  of  permits  for 
surface  coal  mining  and  reclamation 
operations  with  other  Federal  or  State 
permit  processes  applicable  to  the 
proposed  operations. 

(7)  The  Secretary  finds  that  the  State 
of  Indiana  does  not  have  rules  arid 
regulations  fully  consistent  with  the 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA  because  the  State 
did  not  have  fully  enacted  regulations 
on  June  16, 1980,  as  required  under  30 
CFR  732.11(d). 

(8)  The  Secretary  solicited  and 
publicly  disclosed  the  views  of  the 
Administrator  of  the  Environmental 
Protection  Agency,  the  Secretary  of 
Agriculture,  and  the  heads  of  other 
Federal  agencies  concerned  with  or 
having  special  expertise  pertinent  to  the 
proposed  Indiana  program. 

(9)  The  Secretary  obtained  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  with 
respect  to  those  aspects  of  the  Indiana 
program  being  approved  today  and 
which  relate  to  air  or  water  quality 
standards  promulgated  under  the 
authority  of  the  Clean  Water  Act.  33 
U.S.C.  1151-1175,  and  the  Clean  Air  Act, 
42  U.S.C.  7401  et  seq. 

(10)  The  Secretary,  through  OSM,  held 
a  public  review  meeting  in  Indianapolis, 
Indiana,  on  April  10. 1980.  to  discuss  the 
Indiana  program  submission  and  its 
completeness  and  held  public  hearings 
in  Indianapolis,  Indiana,  on  July  23, 1980, 
and  in  Evansville.  Indiana,  on  July  24, 
1980,  on  the  substance  of  the  Indiana 
program  submission. 

(11)  The  Secretary  finds  that  the  State 
of  Indiana  does  not  have  the  legal 
authority  and  qualified  personnel 


necessary  for  the  enforcement  of  the 
environmental  protection  standards  of 
SMCRA  and  30  CFR  Chapter  VII,  for  the 
reasons  set  forth  below  under  Finding 
30. 

30  CFR  732.15  Findings 

In  accordance  with  30  CFR  732.15,  the 
Secretary  further  finds,  on  the  basis  of 
information  in  the  Indiana  program 
submission,  public  comments  and 
testimony  and  written  presentations  at 
the  public  hearings  and  other  relevant 
information,  that: 

Finding  12 

The  Indiana  permanent  program 
submission  does  not  provide  complete 
authority  for  the  State  to  assume 
responsibility  for  regulation  of  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  as  required  by 
SMCRA  and  the  Secretary's  regulations. 
This  finding  is  made  under  §  732.15(a). 
For  detailed  discussion  of  the  bases 
underlying  it,  see  Findings  13-30  below. 
Indiana  has  not  chosen  to  propose 
alternative  approaches  pursuant  to  30 
CFR  731.13;  therefore,  no  findings  are 
made  regarding  alternative  provisions. 

Finding  13 

The  Secretary  finds  that  Indiana  does 
not  have  adequate  authority  under 
enacted  Indiana  laws  and  regulations 
pertaining  to  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations,  and  that  the  Indian  program 
submission  does  not  include  the 
necessary  provisions  to  fully  implement, 
administer  and  enforce  all  applicable 
requirements  consistent  with 
Subchapter  K  of  30  CFR  Chapter  VII. 

This  finding  is  made  under  30  CFR 
732.15(b)(1)  and  is  based  on  the  failure 
to  enact  the  necessary  regulations  as 
well  as  on  the  items  listed  below. 

13.1  Section  512(a)(2)  provides  for 
reclamation  in  accordance  with  the 
performance  standards  in  Section  515. 
The  Indiana  statute  (IC  13-4.1-7-3(3)) 
does  not  require  that  all  of  the 
performance  standards  equivalent  to 
those  found  in  Section  515  of  SMCRA 
apply  to  these  operations.  It  excludes 
the  requirements  of  Section  515(b)(15) 
dealing  with  the  use  of  explosives  and 
thus  is  less  stringent  than  SMCRA. 

13.2  Section  515(b)(3)  of  SMCRA 
requires  backfilling  to  achieve 
approximate  original  contour  while  the 
Indiana  statute  (IC  13-4.1-8-1(3))  would 
limit  this  requirement  to  those  instances 
where  it  is  advisable  to  insure  stability 
or  to  prevent  leaching  of  toxic  materials. 
The  Indiana  statute  is  less  stringent  than 
the  Federal  requirement. 

13.3  Section  515(b)(7)  of  SMCRA 
requires  that  specifications  for  all  prime 
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farmlands  for  soil  removal,  storage, 
replacement  and  reconstruction  shall  be 
established  by  the  United  States 
Secretary  of  Agriculture  while  the 
Indiana  statute  (IC  13-4.1-8-1(7))  would 
have  such  requirements  established  by 
its  Commission  and  thus  is  inconsistent 
with  SMCRA. 

13.4  Section  515(b)(13)  of  SMCRA 
requires  that  coal  mine  waste  piles  used 
as  dams  or  embankments  be  in 
accordance  with  standards  approved  by 
the  Secretary  of  the  Interior  with  the 
concurrence  of  the  Chief  of  Engineers. 
The  Indiana  statute  (IC  13-4.1-8-1(13)) 
would  require  compliance  with 
standards  established  by  the  Chief  of 
Engineers  rather  than  by  the  Secretary 
of  the  Interior  and  is  thus  inconsistent 
with  SMCRA. 

13.5  Section  515(b)(20)  of  SMCRA 
refers  to  applicable  five  or  ten  year 
periods  of  responsibility  for  revegetation 
in  connection  with  a  long  term  intensive 
agricultural  post  mining  land  use.  The 
ten  year  period  is  applicable  only  in 
those  areas  or  regions  of  the  country 
where  the  annual  average  precipitation 
is  26  inches  or  less  which  would  exclude 
Indiana.  The  Secretary  finds  that  the 
mention  of  the  ten  year  period  in  the 
Indiana  statute  (IC  13-4.1-8-1(20))  is  not 
inconsistent  with  SMCRA;  it  simply 
would  not  be  applicable  in  Indiana. 

13.6  Section  515(b)(25)  of  SMCRA 
requires  that  an  undistrubed  natural 
barrier  be  retained  in  place  as  a  barrier 
to  slides  and  erosions.  The  Indiana 
statute  (IC  13-4.1-8-1(24))  does  not 
contain  the  specific  language  “shall  be 
retained  in  place",  but  at  a  public 
meeting  held  on  June  4, 1980, 
representatives  of  the  State  of  Indiana 
indicated  that  its  law  would  have  the 
same  effect  at  SMCRA  (ARN  lND-0088). 
The  Secretary  agrees  that  the  barrier 
would  have  to  be  retained  in  place  in 
order  to  continue  to  be  a  barrier  as 
required  by  the  Indiana  law,  and 
accordingly  finds  the  Indiana  statute  to 
be  consistent  with  the  Federal  law  in 
this  regard. 

13.7  Section  516(b)(5)  of  SMCRA 
requires  that  the  Secretary  of  the 
Interior  establish  certain  standards  with 
regard  to  waste  piles  with  the 
concurrence  of  the  Chief  of  Engineers. 
The  Indiana  statute  (IC  13-4.1-9-1(5)) 
would  provide  for  use  of  standards 
established  by  the  Chief  of  Engineers 
rather  than  by  the  Secretary  of  the 
Interior  and  thus  is  inconsistent  with 
SMCRA. 

13.8  Section  711  of  SMCRA  provides 
for  experimental  practices.  The  Indiana 
statute  (IC  13-4.1-3-5)  provides  for  such 
practices  consistent  with  SMCRA. 
SMCRA  does  state  that  departures  from 
performance  standards  promulgated 


under  Section  515  and  516  may  be 
authorized  as  long  as  the  experimental 
practices  are  at  least  as  environmentally 
protective  as  those  required  by,  and  do 
not  reduce  public  health  and  safety 
below  that  provided  by,  the 
“promulgated  standards.”  Indiana 
allows  such  departures  if  they  are  at 
least  as  environmentally  protective  as 
those  required  by,  and  do  not  reduce 
public  health  and  safety  below  that 
provided  by,  “commission  regulations 
governing  this  section.”  The  proposed 
Indiana  regulations  concerning 
experimental  practices  (§  785.13)  are  in 
accord  with  the  Federal  rules. 

Finding  14 

The  Secretary  finds  that  Indiana  does 
not  have  full  authority  under  enacted 
Indiana  laws  and  regulations  pertaining 
to  coal  exploration  and  surface  coal 
mining  and  reclamation  operations,  and 
that  the  Indiana  program  submission 
does  not  include  the  necessary 
provisions  to  implement  fully, 
administer,  and  enforce  applicable 
requirements  consistent  with 
Subchapter  G  of  30  CFR  Chapter  VII  and 
prohibit  surface  coal  mining  and 
reclamation  operations  without  a  permit 
issued  by  the  State.  This  finding  is  made 
under  30  CFR  732.15(b)(2]  and  is  based 
on  the  failure  fully  to  enact  the 
necessary  regulations  as  well  as  the 
items  listed  below. 

14.1  Section  506(a)  of  SMCRA 
requires  that  no  person  shall  engage  in 
surface  coal  mining  operations  unless 
the  person  has  obtained  a  permit  issued 
by  the  regulatory  authority.  The  Indiana 
statute  does  not  contain  this 
requirement  and  thus  is  less  stringent 
than  SMCRA. 

14.2  Section  506(b)  of  SMCRA  limits 
the  term  of  permits  to  a  maximum  of  fiye 
years  and  provides  a  longer  term  if  the 
applicant  demonstrates  it  is  needed  to 
obtain  financing  for  equipment  and  the 
opening  of  the  operations.  The  Indiana 
statute,  IC  13-4.1-5-1  (b),  requires  the 
applicant  to  show  additional  time  is 
needed  to  obtain  financing  for  either 
equipment  or  the  opening  of  the  mine. 
Also,  the  Indiana  statue,  IC  13-4.1-5- 
1(a)  and  (c),  provides  for  a  life  of  mine 
permit,  not  provided  in  SMCRA. 
Accordingly,  the  Indiana  statue  is 
inconsistent  with  SMCRA  because 
longer  permits  can  be  issued  on  lesser 
showings,  thus  reducing  public  and 
agency  review  of  proposed  mining 
operations. 

14.3  Section  506(d)(1)  of  SMCRA 
requires  fulfillment  of  the  public  notice 
requirements  of  Section  513  and  514  of 
SMCRA  prior  to  issuance  of  a  renewal 
permit.  The  Indiana  statue,  IC  13-4.1-3- 
3(a)(3),  limits  this  requirement  to  permits 


held  since  1970  and  requires  the 
statement  only  on  the  first  application 
with  provision  for  updating  on 
subsequent  applications,  and  thus 
provides  a  lesser  standard  than  the 
Federal  law. 

14.4  Section  507(b)(ll)  of  SMCRA 
provides  that  a  permit  shall  not  be 
approved  until  the  hydrologic 
information  is  available  and  is 
incorporated  into  the  application,  while 
the  Indiana  statute,  IC  13-4.1-3-3(a)(ll), 
allows  permit  approvals  when  the 
required  information  is  not  available 
and  thus  appears  inconsistent  with 
SMCRA. 

14.5  IC  13-4.1-4-3(a)(l)  of  the 
Indiana  statute,  concerning  reclamation 
plans,  is  less  stringent  than  Section 
508(a)(1)  of  SMCRA  because  it  requires 
less  information  from  the  permit 
applicant,  since  it  limits  identification  to 
life  of  the  “permit”  instead  of 
“operations”  and  omits  identification  of 
subareas. 

14.6  IC  13-4.1-43-4(a)(7)  of  the 
Indiana  statute  is  less  stringent  than 
Section  508(a)(5)  of  SMCRA  because  it 
requires  an  estimate  of  reclamation 
costs  only  if  requested  by  the  Director  of 
the  Indiana  Department  of  Natural 
Resources,  while  SMCRA  requires  such 
an  estimate  in  every  instance.  This 
standard  is  less  than  that  prescribed  by 
SMCRA. 

14.7  IC  13-4.1-3-4(a)(13)  of  the 
Indiana  statute  is  inconsistent  with 
Section  508(a)(ll)  of  SMCRA  concerning 
information  on  interest  in  lands 
contiguous  to  the  area  to  be  covered  by 
the  permit,  because  the  Indiana  statute 
makes  this  information  confidential  and 
SMCRA  requires  it  to  be  public.  The 
Indiana  scheme  thus  provides  less 
opportunity  for  meaningful  public 
participation. 

14.8  IC  13-4.1-6-1  of  the  Indiana 
statute  is  less  stringent  than  Section 
509(a)  of  SMCRA  by  omitting  the  phrase 
“  and  the  permit”  concerning 
performance  bonds.  This  could  result  in 
a  bond  that  is  not  conditioned  upon  any 
special  requirements  contained  in  the 
permit. 

14.9  IC  13-4.1-4-3(a)(6)  of  the 
Indiana  statute  is  inconsistent  with 
Section  510(c)  of  SMCRA  because  it 
limits  violations  to  be  considered  to 
those  "pertaining  to  air  or  water 
environmental  protection."  By  contrast, 
SMCRA  also  provides  for  consideration 
of  violations  of  SMCRA  and  any  law, 
rule,  or  regulation  of  the  United  States. 

14.10  Indiana  Section  IC  13-4.1-4- 
3(d)  is  not  consistent  with  Section 
510(d)(2)  of  SMCRA.  The  Indiana 
provision  would  appear  to  allow  an 
operator  that  held  a  permit  on  August  3, 
1977,  continually  to  renew  and  revise 
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the  permit  to  increase  the  acreage 
covered  by  the  permit.  This  increased 
acreage  would  be  subject  to  the  prime 
farmland  “grandfather”  exemption  from 
strict  environmental  protection 
standards  otherwise  required  to  be  met. 
This  issue  has  also  been  addressed  in 
the  recent  decision  of  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  (D.C.  Civil  Action  No. 
78-0162,  pages  26-31).  That  opinion 
recognized  that  at  some  point  there  must 
be  an  end  to  the  area  that  can  be  added 
to  a  "grandfathered”  pemit  through 
renewals  and  revisions. 

14.11  IC  13-4.1-3-3(a)(15)  is 
inconsistent  with  SMCRA  Section 
607(b)(15)  in  that  the  Indiana  provision 
does  not  require  that  any  waiver 
concerning  the  statement  of  results  for 
test  boring  and  core  sampling  be  made 
with  respect  to  the  specific  application 
and  by  a  written  determination  that 
such  requirements  are  unnecessary. 

14.12  IC  13-4.1-3-4(a)(2)  (A)  and  (B) 
is  inconsistent  with  SMCRA  Section 
508(a)(2]  (A)  and  (B)  in  that  the  Indiana 
provisions  limit  the  applicability  of 
information  required  in  the  reclamation 
plan  concering  the  condition  of  the  land 
prior  to  any  mining  to  only  “coal 
mining.”  This  change  has  the  effect  of 
potentially  eliminating  reporting 
requirements  on  vast  quantities  of  land, 
and  is  therefore  less  stringent  than  the 
Federal  requirement. 

Finding  15 

The  Secretary  finds  that  Indiana  does 
not  have  full  authority  under  enacted 
Indiana  laws  pertaining  to  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  or  the  necessary 
regulations  and  the  necessary  program 
provisions  to  regulate  coal  exploration 
consistent  with  30  CFR  Parts  776  and  815 
and  to  prohibit  coal  exploration  that 
does  not  comply  with  30  CFR  Parts  778 
and  815.  This  finding  is  made  under  30 
CFR  732.15(b)(3)  and  is  based  on  the 
failure  fully  to  enact  the  necessary 
regulations  as  well  as  the  item  listed 
below. 

15.1  Section  512(c)  of  SMCRA 
requires  that  any  person  who  conducts 
any  coal  exploration  activities  which 
substantially  disturbs  the  natural  land 
surface  in  violation  of  it  or  any 
regulation  issued  pursuant  to  it  shall  be 
subject  to  the  penalty  provisions  of 
Section  518  of  SMCRA.  Under  the 
Indiana  statute,  IC  13-4.1-7-1  and  -3,  it 
is  not  clear  that  the  Indiana  Natural 
Resources  Commission  or  the  Indiana 
Department  of  Natural  Resources  by 
regulation  could  subject  an  operator 
who  is  in  violation  to  the  penalty 
provisions  of  the  State  statute,  and  is 
thus  inconsistent  with  SMCRA. 


Finding  16 

The  Secretary  finds  that  Indiana  does 
not  have  full  authority  under  State  laws 
and  regulations  pertaining  to  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  and  the  State 
program  does  not  include  the  necessary 
provisions  fully  to  require  that  persons 
extracting  coal  incidental  to  government 
financed  construction  maintain 
information  on  site  consistent  with  30 
CFR  Part  707.  This  finding  is  made  under 
30  CFR  732.15(b)(4)  and  is  based  on  the 
failure  fully  to  enact  the  necessary 
regulations. 

Finding  17 

The  Secretary  frnds  that  the  State 
does  not  have  the  full  authority  under 
State  laws  and  regulations  pertaining  to 
coal  exploration  and  surface  coal  mining 
and  reclamation  operations  and  the 
State  program  does  not  include  the 
necessary  provisions  to  enter,  inspect 
and  monitor  all  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations  on  non-Indian  and  non- 
Federal  land  within  the  State  consistent 
with  the  requirements  of  Section  517  of 
SMCRA  and  Subchapter  L  of  30  CFR 
Chapter  VII.  This  finding  is  made  under 
30  CFR  732.15(b)(5)  and  is  based  on  the 
failure  to  enact  the  necessary 
regulations,  as  well  as  the  items  below. 

17.1  The  Indiana  statutes,  proposed 
regulations,  and  narratives  do  not 
appear  to  give  Held  inspectors  the 
authority  and  the  direction  to  issue 
notices  of  violation  and  cessation  orders 
and  therefore  are  inconsistent  with 
Section  521  of  SMCRA  and  30  CFR  Part 
843. 

17.2  The  Indiana  statute  (IC  13-4.1- 
11-1)  is  inconsistent  with  SMCRA 
because  it  fails  to  contain  the 
requirements  of  Section  517(b)(1)  (B), 

(C),  (D),  and  (E)  that  the  regulatory 
authority  require  the  permittee  to  make 
monthly  reports;  install,  use,  and 
maintain  monitoring  equipment  or 
methods;  evaluate  results;  and  provide 
other  reasonable  and  necessary 
information. 

17.3  The  Indiana  statute  IC  13-4.1-3- 
3(a)(ll).  and  (14)(4)  is  inconsistent  with 
Section  517(b)(2)  of  SMCRA  because  it 
fails  to  contain  the  hydrologic 
monitoring  requirements  for  operations 
which  remove  or  disturb  strata  that 
serve  as  aquifers. 

17.4  The  Indiana  statute,  IC  13-4.1- 
ll-l(b)(3),  is  inconsistent  with  Section 
517(b)(3)(A)  of  SMCRA  because  it  fails 
to  include  right  of  entry  to  premises 
where  records  are  kept. 

17.5  The  Indiana  statute,  IC  13-4.1- 
ll-l(b)(l).  is  inconsistent  with  SMCRA 
because  it  provides  for  a  delay  in 


allowing  access  to  records  not  allowed  | 

by  Section  517(b)(3)(B)  of  SMCRA.  I 

17.6  The  Secretary  is  unable  to  find  I 

the  Indiana  statute,  IC  13-4.1-ll-l(b)(3), 

to  be  consistent  with  Section  517(b)(3)  of 
SMCRA,  because  it  is  applicable  to 
“surface  coal  mining  and  reclamation 
premises”,  an  undeHned  phrase,  while 
SMCRA  is  applicable  to  a  specifically 
defined  “surface  coal  mining  and 
reclamation  operations.”  The  Secretary 
is  concerned  that  inspectors  have  access 
to  all  parts  of  a  mining  and  reclamation 
operation  in  order  to  be  able  to  carry  out 
their  duties. 

17.7  The  Indiana  statute.  IC  13-4.1- 
ll-2(b),  is  inconsistent  with  SMCRA 
Section  521(a)(1)  in  that  while  it  would 
allow  persons  to  accompany  the  director 
on  an  inspection,  it  would  absolve  the 
operator  or  permittee  from  any  liability. 

There  is  no  similar  provision  in  SMCRA 
and  this  would  appear  to  absolve 
operators  and  permittees  from  common 
law  duties  and  could  have  a  chilling 
effect  on  citizen  participation. 

17.8  The  Indiana  statutes,  IC  13-4.1- 
ll-3(a)  and  IC  13-4.1-11^,  are 
inconsistent  with  Section  517(e)  of 
SMCRA  because  they  do  not  require 
that  each  inspector  upon  detection  of 
each  violation  notify  the  operator  in 
writing  and  report  in  writing  any  such 
violation  to  the  regulatory  authority. 

Adequate  enforcement  depends  in  large 
part,  on  prompt  notification  to  alleged 
violators  and  to  the  regulatory  authority. 

17.9  The  Indiana  statute,  IC  13-4.1- 
ll-3(b),  is  inconsistent  with  the  public 
participation  guarantees  of  Section 
517(f)  of  SMCRA  because  it  fails  to 
require  that  the  materials  referenced  in 
this  section  be  made  immediately  and 
conveniently  available  to  the  public  at 
central  and  suffrcient  locations  in  the 
county,  multi-county  and  state  area  of 
mining. 

17.10  The  Indiana  statute  is 
inconsistent  with  Section  517(h)  of 
SMCRA  since  it  omits  the  right  of  any 
person  adversely  affected  by  a  surface 
coal  mining  operation  to  notify  the 
regulatory  authority  of  any  violation,  the 
right  to  a  review  of  a  refusal  to  issue  a 
citation,  the  right  to  written  re.asons  for 
final  disposition,  the  right  to  notify  the 
regulatory  authority  of  a  failure  to 
inspect,  and  the  right  to  written  reasons 
for  the  final  determination. 

Finding  18 

The  Secretary  Hnds  that  Indiana  does 
not  have  the  full  authority  under 
enacted  Indiana  laws  and  regulations 
pertaining  to  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations  and  that  the  Indiana  program 
submission  does  not  include  the 
necessary  provisions  fully  to  implement. 
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administer  and  enforce  a  system  of 
performance  bonds  and  liability 
insurance,  or  other  equivalent 
guarantees,  consistent  with  the 
requirement  of  Subchapter  |  of  30  CFR 
Chapter  VII.  This  Hnding  is  made  under 
30  CFR  732.15(b)(6)  and  is  based  on  the 
failure  of  Indiana  to  enact  the  necessary 
regulations,  as  well  as  the  item  listed 
below, 

18.1  Indiana  statute  13-4.1-&-7  is 
inconsistent  with  Section  519(a)-(g)  of 
SMCRA  in  that  SMCRA  requires  that 
planning  agencies  and  others  be  notified 
of  bond  release  applications,  while  the 
Indiana  statute  makes  it  optional. 

Finding  19 

The  Secretary  finds  that  the  State 
Regulatory  Authority  does  not  have  full 
authority  under  State  laws  and 
regulations  to  provide  civil  and  criminal 
sanctions  for  violations  of  the  State  law, 
regulations  and  conditions  of  permits, 
and  exploration  approvals  including 
civil  and  criminal  penalties  in 
accordance  with  Section  518  of  SMCRA 
and  consistent  with  30  CFR  Part  845, 
including  the  same  or  similar  procedural 
requirements.  This  finding  is  made 
under  30  CFR  732.15(b)(7)  and  is  based 
on  the  failure  fully  to  enact  the 
necessary  regulations,  as  well  as  items 
below. 

19.1  The  Indiana  statute,  IC  13-4.1- 
12-l(b)(l),  is  inconsistent  with  Section 
518(a)  of  SMCRA  because  it  fails  to 
provide  penalties  in  the  amount  of 
$5,000  “per  violation"  as  required  by  the 
Federal  law. 

19.2  Based  on  the  material 
submitted,  it  is  unclear  as  to  whether  or 
not  the  Indiana  statute,  IC  13-4.1-12-2, 
provides  a  criminal  fine  consistent  with 
the  fine  provided  by  Section  518  (e)  and 
(g)  of  SMCRA. 

19.3  The  Indiana  statute,  IC  13-4.1- 
12-l(b).  is  inconsistent  with  Section 
518(h)  of  SMCRA  because  it  provides 
that  the  allotted  time  period  for  the 
correction  of  a  violation  and,  therefore, 
issuance  of  a  cessation  order  for  non¬ 
abatement,  extends  “until  all 
proceedings  challenging  the  violation 
are  final,"  in  contrast  to  SMCRA  which 
requires  that  the  time  permitted  for 
correction  may  be  stayed  only  when 

“‘  *  *  the  Secretary  orders,  after  an 
expedited  hearing,  the  suspension  of  the 
abatement  requirements  of  the  citation 
after  determining  that  the  operator  will 
suffer  irreparable  loss  or  damage  from 
the  application  of  those  requirements,  or 
until  the  entry  of  an  order  of  the  court,  in 
the  case  of  any  review  proceedings  *  *  * 
or  wherein  the  court  order  suspension  of 
the  abatement  requirements  *  *  *."  In 
other  words,  in  some  circumstances 
where  the  Federal  statute  requires  a 


cessation  order  be  issued,  the  Indiana 
statute  would  not. 

19.4  The  Indiana  statute,  IC  13-4.1- 
12-4,  is  inconsistent  with  Section  518(f) 
of  SMCRA  in  that  it  is  not  clear  that  the 
violation  of  a  permit  condition  is 
covered  in  this  section  as  is  required  by 
SMCRA.  This  same  situation  exists  in  ' 
reference  to  the  Indiana  statute  sections 
discussed  in  findings  19.1, 19.2,  and  19.3. 

19.5  The  Indiana  statute,  IC  13-4.1- 
12-l(b).  and  proposed  rules  are 
inconsistent  with  Section  518(h)  of 
SMCRA  and  30  CFR  845.15(b)  because 
they  fail  to  provide  a  minimum  penalty 
of  $750  for  each  day  during  which  a 
failure  to  abate  a  violation  continues. 

19.6  Section  521(c)  of  the  SMCRA 
authorizes  the  Secretary  to  request  the 
Attorney  General  to  institute  a  civil 
action  against  a  permittee  whenever 
that  permittee  “violates  or  fails  or 
refuses  to  comply  with  any  order  or 
decision  issued  by  the  Secretary  or  his 
authorized  representatives."  The 
Indiana  statute,  IC  13-4.1-11-10(1), 
deletes  the  phrase  “or  fails  or  refuses  to 
comply  with."  As  a  result  of  this 
difference,  the  Indiana  law  could  be 
construed  to  require  an  affirmative  act 
of  “violation."  The  Federal  law  clearly 
authorizes  criminal  and  civil  actions  for 
acts  of  “omission"  as  well.  Accordingly, 
this  provision  of  the  Indiana  law  is 
found  to  be  inconsistent  with  SMCRA. 

Finding  20 

The  Secretary  finds  that  the  State 
regulatory  authority  does  not  have  full 
authority  under  State  laws  and 
regulations  to  issue,  modify,  terminate 
and  enforce  notices  of  violations, 
cessation  orders,  and  show  cause  orders 
in  accordance  wdth  Section  521  of  the 
Act  and  consistent  with  the 
requirements  of  Subchapter  L  of  30  CFR 
Chapter  VII.  including  the  same  or 
similar  procedural  requirements.  This 
finding  is  made  under  30  CFR 
732.15(b)(8)  and  is  based  on  the  failure 
fully  to  enact  the  necessary  regulations, 
as  well  as  the  items  below. 

20.1  The  Indiana  statute,  IC  13-4.1- 
ll-5(a),  is  inconsistent  with  Section 
521(a)(2)  of  SMCRA  in  that  it  does  not 
provide  that  a  cessation  order  shall  be 
issued  whenever  it  is  determined  that  a 
“condition  or  practice"  creates  an 
imminent  danger  to  the  health  or  safety 
of  the  public  or  is  causing  a  significant, 
imminent,  environmental  harm. 

20.2  The  Indiana  statute,  IC  13-4.1- 
11-7,  limits  the  authority  to  issue, 
modify,  vacate,  and  terminate  notices  of 
violation  and  cessation  orders  to  the 
Director.  This  is  inconsistent  with 
Section  521(a)(2)  and  (3)  of  SMCRA 
which  provide  authorized 


representatives  (inspectors)  with  this 
authority. 

20.3  The  Indiana  statute,  IC  13-4.1- 
11-6,  is  inconsistent  with  section 
521(a)(4)  of  SMCRA  because  it  fails  to 
apply  to  violations  of  permit  conditions. 

Finding  21 

The  Secretary  finds  that  Indiana  does 
not  have  the  required  authority  under 
enacted  Indiana  laws  and  regulations 
pertaining  to  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations,  and  that  the  Indiana 
program  submission  does  not  include 
required  provisions  to  designate  areas 
as  unsuitable  for  surface  coal  mining 
consistent  with  Subchapter  F  of  30  CFR 
Chapter  VII.  This  finding  is  made  under 
30  CFR  732.15(b)(9)  and  is  based  on  the 
failure  to  fully  enact  the  necessary 
regulations,  as  well  as  the  items  below. 

21.1  Indiana  Sections  13-4.1-14-4 
and  5  are  inconsistent  with  Section 
522(a)  of  SMCRA.  The  Indiana  statute 
does  not  provide  a  planning  process 
separate  from  the  petition  process.  The 
Indiana  statute  also  does  not  provide  a 
data  base  and  inventory  system. 

21.2  Indiana  Section  13-4.1-14-2  is 
inconsistent  with  Section  522(c)  of 
SMCRA.  The  Indiana  statute  changes 
the  Federal  language  “which  would  tend 
to  establish  the  allegations"  to 
“establishing"  the  allegations  in  13-4.1- 
14-2(a)  and  (b).  This  places  a  much 
stronger  burden  on  a  petitioner  seeking 
an  unsuitability  designation.  Further,  the 
Indiana  Administrative  Adjudication 
Act  (AAA),  IC  4-22-1,  provides  for 
adjudicatory  hearings  rather  than  the 
legislative  hearing  required  in  Section 
522(c)  of  SMCRA. 

21.3  Indiana  Section  IC  13-4.1-14- 
1(a)  appears  to  be  inconsistent  with 
Section  522(e)  of  SMCRA.  The  Indiana 
phrase  “surface  coal  mining  and 
reclamation"  would  appear  to  prohibit 
reclamation  activities  on  lands  covered 
by  Section  522(e). 

Finding  22 

The  Secretary  finds  that  Indiana  does 
not  have  the  full  authority  under 
enacted  laws  and  regulations  pertaining 
to  coal  exploration  and  surface  coal 
mining  and  reclamation  operations,  and 
that  the  Indiana  program  submission 
does  not  include  the  necessary 
provisions  to  provide  for  public 
participation  in  the  development, 
revision  and  enforcement  of  State 
regulations  and  the  State  program, 
consisteot  with  public  participation 
requirements  of  SMCRA  and  30  CFR 
Chapter  VII.  This  finding  is  made  under 
30  CFR  732.15(b)(10)  and  is  based  on  the 
failure  fully  to  enact  the  necessary 
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regulations,  as  well  as  the  items  listed 
below. 

22.1  The  Indiana  Code  Section  13- 
4.1-5-4  omits  the  public  notice 
requirements  of  Section  506(d)  of 
SMCRA  with  regard  to  permit  renewal 
and  therefore  is  inconsistent  with 
SMCRA. 

22.2  Indiana  Code  Section  13-4.1- 
4(A)(B)  is  inconsistent  with  Section 
508(a){ll)  of  SMCRA  in  that  it  would 
make  information  confidential  which  is 
public  under  the  Federal  section. 

22.3  Indiana  Section  13-4.1-5-5(b)  is 
inconsistent  with  Section  511(a)(2)  of 
SMCRA.  The  Indiana  statute  does  not 
require  that  any  revisions  which 
propose  significant  alterations  in  the 
reclamation  plan  shall  at  a  minimum  be 
subject  to  notice  and  hearing 
requirements  as  does  SMCRA. 

22.4  Indiana  Section  13-4.1-4-1  is 
inconsistent  with  section  513(a)  of 
SMCRA.  It  deletes  the  requirement  that 
the  applicant  submit  a  copy  of  his 
advertisement  to  the  regulatory 
authority  as  required  by  SMCRA. 

Further,  the  section  does  not  require  that 
the  advertisement  contain  the 
“ownership,  precise  location,  and 
boundaries  of  the  land  to  be  affected." 
This  appears  substantially  less 
conducive  to  public  participation  than 
the  Federal  requirement. 

22.5  The  Indiana  statute  omits  from 
IC  13-4.1-4-5  the  requirement  of  Section 
514(f)  of  SMCRA  that  appeals  filed 
under  this  section  be  in  accordance  with 
Section  526  (a)(2)  of  SMCRA  which 
provides  a  thirty  (30)  day  period  for 
judicial  review.  By  not  having  a  similar 
reference,  the  Indiana  statute  is  less 
stringent  and  provides  a  lesser  degree  of 
public  and  operator  rights  than  set  forth 
in  SMCRA. 

22.6  Indiana  Code  Section  13-4.1-1- 
ll-3(b)  is  inconsistent  with  Section 
517(f)  of  SMCRA.  The  locations  and 
availability  of  the  records,  reports, 
inspection  materials  and  information 
required  by  the  Indiana  section  appear 
to  be  insufficient  and  inconsistent  with 
the  Federal  requirements  in  that  Indiana 
only  requires  this  information  to  be 
available  “at  the  department,”  and  not 
in  sufficient  locations  so  that  they  are 
conveniently  available  to  residents  in 
the  area  of  mining. 

22.7  Indiana  Code  Section  13-4.1-6-7 
is  inconsistent  with  Section  519(a)-(g)  of 
SMCRA  for  the  reasons  explained  in 
Finding  18.1. 

22.8  Indiana  Section  4-22-1-21 
(Administrative  Adjudication  Act)  is 
inconsistent  with  Section  519(h)  of 
SMCRA.  SMCRA  authorizes  inspection 
of  the  land  affected  and  other  surface 
coal  mining  operations  carried  on  by  the 


applicant  in  the  general  vicinity.  The 
Indiana  section  omits  this  requirement. 

22.9  Indiana  Code  Section  13-4.1-11- 
11  is  inconsistent  with  Section  520  of 
SMCRA  in  that  it  fails  to  allow  the 
Secretary  of  the  Interior  to  intervene  as 
of  right  in  a  suit  to  compel  compliance 
with  SMCRA.  Indiana  does  not  explain 
the  limitations  included  in  Indiana  Code 
section  13-4.1-ll-ll(a)(2).  The  Indiana 
statute  also  does  not  provide  that  the 
Secretary  gets  notification  of  such  suit. 

It  does  not  contain  the  requirement 
similar  to  that  of  Section  520(e)  of 
SMCRA  that  nothing  restricts  any  right 
of  any  person  to  seek  enforcement  of 
any  of  the  provisions  of  SMCRA  and  the 
regulations  thereunder,  or  to  seek  other 
relief.  Further  the  Indiana  statute  does 
not  contain  a  requirement  of  Section 
520(f)  of  SMCRA  that  a  person  who  is 
injured  through  a  violation  by  any 
operator  may  sue  for  damages  only  in 
the  judicial  district  in  which  the  surface 
coal  mining  operation  is  located.  This 
omission  could  allow  for  “forum 
shipping"  by  injured  parties  and 
therefore  is  inconsistent  with  the 
Federal  section. 

22.10  Indiana  Section  13-4.1-14-2  is 
inconsistent  with  Section  522(c)  of 
SMCRA.  It  appears  that  it  provides  for 
adjudicatory  hearings  rather  than  the 
legislative  type  hearings  required  by 
SMCRA.  Also  see  findings  21.2. 

22.11  Indiana  Sections  13-4.1-4-2(a) 
and  13-4.1-4-4(a)(b)  are  inconsistent 
with  Section  513(b)  of  SMCRA  in  that 
Indiana  provides  for  a  “hearing”  instead 
of  an  “informal  conference”  concerning 
an  application  for  a  permit.  This  could 
adversely  affect  public  participation  in 
the  decisionmaking  process. 

22.12  During  the  development  of  the 
Indiana  statutes,  the  Indiana  Interim 
Study  Committee  on  Coal  Mining  held 
public  meetings  on  July  10,  August  10, 
September  14  and  21,  and  November  16, 
1979  to  receive  comments  from 
interested  parties.  Once  comments  were 
received  and  considered,  the  Indiana 
statute  was  submitted  to  the  General 
Assembly  and  was  passed  according  to 
the  requirements  of  State  law.  This 
meets  with  the  public  participation 
requirements  of  SMCRA  and  the  Federal 
rules  for  development  of  State  program 
statutes. 

22.13  During  the  development  of  the 
Indiana  rules,  a  committee  composed  of 
people  from  the  coal  industry, 
consultants  and  the  Indiana  Department 
of  Natural  Resources  reviewed  and 
commented  on  each  section.  Further,  as 
part  of  the  promulgation  process,  the 
Indiana  Department  of  Natural 
Resources  held  a  public  hearing  on  )uly 
22, 1980  at  Vincennes,  Indiana  to  allow 
the  public  an  opportunity  to  conunent  on 


the  Indiana  regulations.  The  public 
comment  period  was  kept  open  after 
this  hearing  to  allow  public  comment  on 
its  program.  The  Indiana  rules  are  still  in 
the  promulgation  process.  The  steps 
taken  so  far  are  consistent  with 
requirements  for  public  participation  in 
one  development  of  State  program  rules. 

Finding  23 

The  Secretary  finds  that  Indiana  does 
not  have  the  full  authority  under 
enacted  Indiana  laws  and  regulations 
pertaining  to  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations  and  that  the  Indiana  program 
submission  does  not  include  the 
necessary  provisions  to  monitor,  review 
and  enforce  the  prohibition  against 
indirect  or  direct  financial  interest  from 
coat  mining  operations  by  employees  of 
the  State  regulatory  authority  consistent 
with  30  CFR  Part  705.  This  finding  is 
made  under  30  CFR  732.15(b)(ll)  and  is 
based  on  the  failure  to  fully  enact  the 
necessary  regulations. 

Finding  24 

The  Secretary  finds  that  the  State  of 
Indiana  did  not  address  requirement 
regarding  the  training,  examination  and 
certification  of  persons  engaged  in  or 
responsible  for  blasting  and  the  use  of 
explosives  in  accordance  with  section 
719  of  SMCRA.  Although  no  state 
program  is  required  to  implement  the 
regulatory  provisions  until  six  months 
after  final  Federal  regulations  for  this 
matter  are  promulgated  and  such 
regulations  have  not  been  issued  as  yet, 
the  State  does  have  to  have  the 
statutory  authority  to  implement  the 
eventual  regulations.  This  finding  is 
made  under  30  CFR  732.15(b)(12). 

Finding  25 

The  Secretary  finds  that  Indiana  does 
not  have  the  full  authority  under 
enacted  Indiana  laws  and  regulations 
pertaining  to  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations,  and  that  the  Indiana 
program  submission  does  not  include 
the  necessary  provisions  to  provide  for 
small  operator  assistance  consistent 
with  30  CFR  Part  795.  This  finding  is 
made  under  30  CFR  732.15(b)(13)  and  is 
based  on  the  failure  to  fully  enact  the 
necessary  regulations. 

Finding  26 

The  Secretary  finds  that  Indiana  does 
not  have  the  full  authority  under 
enacted  Indiana  laws  and  regulations 
pertaining  to  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations  and  that  the  Indiana  program 
submission  does  not  include  the 
necessary  provisions  to  provide  for  the 
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protection  of  State  employees  of  the 
regulatory  authority  in  accordance  with 
the  protection  afforded  Federal 
employees  under  Section  704  of  SMCRA. 
This  finding  is  made  under  30  CFR 
723.15{bKl4)  and  is  based  on  the  failure 
fully  to  enact  necessary  regulations,  as 
well  as  item  listed  below. 

26.1  Indiana  Section  13-4.1-12-3 
does  not  appear  consistent  with  Section 
704  of  SMCRA.  Although  the  Indiana 
language  in  this  section  is  substantially 
the  same  as  that  of  the  Federal  section, 
it  is  not  clear  that  this  protection  is 
afforded  to  all  employees.  The  Indiana 
statute  seems  to  allow  for  protection  of 
only  the  Director,  but  does  not 
specifically  provide  protection  for  any 
other  employee. 

Finding  27 

The  Secretary  finds  that  the  State 
regulatory  authority  does  not  have  full 
authority  under  enacted  State  laws  and 
regulations  to  provide  administrative 
and  judicial  review  of  State  program 
actions  in  accordance  with  Sections  525 
and  526  of  SMCRA  and  Subchapter  L  of 
30  CFR  Chapter  VII.  This  finding  is 
made  under  30  CFR  732.15(b)(15)  and  is 
based  on  the  failure  fully  to  enact  the 
necessary  regulations,  as  well  as  items 
listed  below. 

27.1  The  Indiana  Section,  1C  13-4.1- 
13,  is  inconsistent  with  Section  526(a)(2] 
of  SMCRA  because  it  fails  to  provide  for 
judicial  review  within  30  days  from  the 
date  of  order  or  decision  in  a  civil 
penalty  proceeding  or  other  proceeding. 

27.2  The  Indiana  statute,  IC  13-4.13- 
13,  is  inconsistent  with  Section  526(b)  of 
SMCRA  because  it  fails  to  provide  for 
standards  of  judicial  review  of 
regulatory  actions  equivalent  to  that 
found  in  SMCRA.  The  Secretary 
believes  that  without  such  standards, 
regulatory  authority  decisions  could  be 
overturned  in  Indiana  courts  in 
circumstances  where  they  would  be 
upheld  under  the  Federal  requirements. 

Finding  28 

The  Secretary  finds  that  the  State 
does  not  have  full  authority  under 
enacted  Indiana  law's  and  regulations 
pertaining  to  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations,  and  that  the  Indiana 
program  submission  does  not  include 
the  necessary  provisions  to  cooperate 
and  coordinate  with  and  provide 
documents  and  other  information  to  the 
office  of  Surface  Mining  in  accordance 
with  the  provisions  of  30  CFR  Chapter 
VII.  This  finding  is  made  under  30  CFR 
732.15(b)(1)  and  is  based  on  the  failure 
fully  to  enact  the  necessary  regulations. 


Finding  29 

The  Secretary  finds  that  the  Indiana 
laws  and  regulations  and  program  may 
contain  provisions  which  would 
interfere  with  or  preclude 
implementation  of  SMCRA  and  30  CFR 
Chapter'VII.  This  finding  is  made  under 
30  CFR  732.15(c). 

29.1  It  is  not  clear  that  the  disclaimer 
at  the  beginning  of  the  Indiana  Statute 
IC  13-4,l-l-5(b)  and  (c)  would  not  have 
the  effect  of  voiding  the  entire  Statute  if 
any  Section  of  SMCRA  is  found  to  be 
unconstitutional. 

29.2  It  is  not  clear  that  the  Indiana 
Administrative  Adjudication  Act  is 
consistent  with  and  does  riot  preclude 
the  hearing  and  notice  requirements  of 
SMCRA  and  30  CFR  Chapter  VII.  This 
would  be  inconsistent  with  SMCRA  and 
the  Federal  rules. 

29.3  It  is  noted  that  some  of  the 
discrepancies  between  the  Indiana  laws 
and  rules,  and  SMCRA  and  the  Federal 
rules  might  be  explained  in  the  State 
Attorney  General’s  opinion.  The 
submitted  opinion  from  the  office  of  the 
Indiana  Attorney  General  does  not 
contain  a  complete  section-by-section 
comparison  of  the  Indiana  Act  and 
proposed  rules  and  SMCRA  and  the 
Federal  rules  and  does  not  contain  any 
explanation  of  the  differences  between 
these  as  is  required  by  30  CFR  731.14(c). 

29.4  The  opinion  from  the  Indiana 
Attorney  General’s  office  may  not  fulfill 
the  requirements  of  30  CFR  731.14(c)  in 
that  it  is  not  clear  that  under  the  State’s 
present  law  any  person  other  than  the 
Attorney  General  has  the  authority  to 
sign  a  legal  opinion.  Further,  it  is  not 
clear  that  the  Attorney  General  has  the 
authority  to  delegate  this  power.  This 
should  be  clarified  in  the  resubmitted 
program. 

Finding  30 

The  Secretary  finds  that  Indiana  has 
not  demonstrated  adequately  that  the 
Division  of  Reclamation  and  other 
agencies  having  a  role  in  the  program 
would  have  sufficient  legal,  technical, 
and  administrative  personnel,  and 
sufficient  funds  to  implement, 
administer  and  enforce  the  provisions  of 
the  program,  the  requirements  of  30  CFR 
732.15(b),  and  other  applicable  State  and 
Federal  laws.  Indiana  has  failed  fully  to 
demonstrate  through  descriptions, 
systems,  statistical  data,  and  supporting 
agreements,  its  administrative  and 
financial  capability  adequately  to 
regulate  surface  coal  mining  and 
reclamation  operations  in  accordance 
w'ith  the  requirements  of  SMCRA.  This 
finding  is  made  under  30  CFR  732.15(d). 

30.1  The  Indiana  program  provisions 
describing  the  existing  and  proposed 


structural  organization  of  the  regulatory 
authority  and  of  other  applicable 
agencies  which  will  have  duties  in  the 
State  program  and  indicating  the 
coordination  system  between  these 
agencies  and  the  lines  of  authority  and 
staffing  functions  within  each  agency 
and  between  agencies  appears  to  be 
inadequate  and  inconsistent  with  the 
requirements  of  30  CFR  731.14(i)-(m). 

The  organizational  charts  submitted  do 
not  include  sufficient  data  on  personnel 
to  allow  for  a  determination  of  the 
capability  of  the  agency  to  perform 
assigned  missions.  No  information  was 
provided  about  means  of  coordination 
or  mechanisms  for  dealing  with  intra¬ 
agency  or  inter-agency  staffing.  Only  the 
existing  organizational  charts  have  been 
submitted;  no  proposed  organizational 
structures  were  identified. 

30.2  30  CFR  731.14(f)  requires 
submission  of  a  copy  of  supporting 
agreements  between  agencies  which 
will  have  duties  in  the  State  program. 

The  Indiana  submission  of  March  3, 

1980,  contained  no  supporting 
agreements  between  agencies.  On  June 
16, 1980,  the  104th  day  after  initial 
program  submittal,  the  State  furnished 
copies  of  proposed  supporting 
agreements  between  the  Indiana 
Department  of  Natural  Resources  and 
the  Indiana  Stream  Pollution  Control 
Board,  the  Indiana  Air  Pollution  Control 
Board,  U.S.  Department  of  Agriculture. 
Soil  Conservation  Service,  and  the  U.S. 
Corps  of  Engineers.  These  proposed 
agreements  were  not  signed  or  in  effect 
at  the  time  of  submission,  nor  was  there 
any  indication  when  they  would  be. 
Therefore,  they  do  not  provide  an 
adequate  basis  upon  which  the 
Secretary  could  approve  the  program’s 
narrative. 

30.3  30  CFR  731.14(i)  requires  a 
summary  table  of  the  existing  and 
proposed  State  program  staff  showing 
job  functions,  titles,  and  required  job 
experience  and  training.  The  Indiana 
program  provisions  do  not  satisfy  this 
requirement.  The  Indiana  submittal 
contains  only  one  set  of  tables  with  no 
explanation  about  whether  it  is  current 
or  proposed. 

30.4  The  Indiana  submission  does 
not  describe  sufficiently  how  the  staffing 
for  the  State  program  will  be  adequate 
to  carry  out  the  identified 
administrative,  technical,  permitting,  or 
enforcement  elements.  There  is  no 
demonstration  that  the  number  or 
variety  of  technical  specialists  relates  in 
any  way  to  the  workload  as  required  by 
30  CFR  731.14(j). 

30.5  30  CFR  731.14(k)  requires  a 
summary  table  of  the  existing  and 
proposed  State  program  staff,  showing 
job  functions,  titles,  and  required  job 
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experience  and  training.  The  Indiana 
submission  provides  only  one  set  of 
tables  which  does  not  distinguish 
between  present  and  proposed  staffing. 
The  Indiana  submission  does  not 
describe  sufficiently  how  the  staffing  for 
the  State  program  will  be  adequate  to 
carry  out  the  identified  administrative, 
technical,  permitting,  or  enforcement 
elements. 

30.6  30  CFR  731.14(1)  requires  a 
description  of  the  actual  capital  and 
operating  budget  used  or  proposed  to 
administer  the  State  program.  Budget 
data  provided  by  Indiana  are 
insufficient  to  allow  a  reasonable 
determination  of  the  capability  of 
Indiana  to  operate  a  permanent 
program. 

30.7  30  CFR  731.14(m)  requires  a 
description  of  the  existing  and  proposed 
physical  resources  for  use  in  the 
program.  The  Indiana  submission  lacks 
physical  resource  information  sufficient 
to  allow  evaluation  of  the  State’s 
preparedness  in  this  area. 

E.  Disposition  of  Comments 

The  comments  received  on  the 
Indiana  program  during  the  public 
comment  periods  described  under 
“Background  on  Indiana  Program 
Submission”  raised  several  issues.  The 
Secretary  considered  these  comments  in 
evaluating  Indiana’s  program,  as 
indicated  below. 

Department  of  the  Interior 

1.  The  Geological  Survey  (GS) 
(Administrative  Record  Number  (ARN): 
IND-0077)  commented  that  the  State 
should  briefly  address  State  procedures 
for  processing  any  proposed 
exploration,  mining  plans,  or  permits 
that  include  Federal  lands.  Jurisdiction 
for  processing  exploration  and/or 
mining  permits  on  Federal  lands  lies 
solely  with  the  Secretary.  A  State  may 
develop  a  cooperative  agreement  with 
the  Secretary  to  administer  and  enforce 
the  program  on  Federal  lands.  However, 
to  date  Indiana  has  not  chosen  to  enter 
into  such  an  agreement  and  therefore  is 
not  required  to  discuss  Federal  land 
impacts  in  its  program. 

2.  The  GS  (ARN:IND-0077) 
recommended  that  the  State  be  informed 
about  the  existing  Bureau  of  Land 
Management/GS/OSM  Memorandum  of 
Understanding  (MOU)  on  the 
management  of  Federal  coal.  A 
reference  to  the  MOU  in  the  State 
program  was  suggested  as  being  needed 
to  inform  the  general  public  and  the 
State  regulatory  authority.  There  is  no 
obligation  for  the  State  to  do  so,  but  a 
copy  of  the  MOU  has  been  sent  to  the 
State  and  may  be  referenced  in  its 
program  if  the  State  desires. 


3.  The  National  Park  Service  (NPS) 
(ARN:  IND-0096)  commented  that  it 
should  be  allowed  to  participate  in 
permitting  decisions  in  cases  where  NPS 
units  may  be  affected.  Indiana  proposed 
regulation  761.12(d)  provides  joint 
approval  of  a  mine  permit  by  the 
Indiana  Department  of  Natural 
Resources  and  the  agency  having 
jurisdiction  over  a  park.  This  would 
seem  to  provide  Nl^  with  adequate 
involvement. 

4.  The  NPS  (ARN:  IND-0096)  also 
commented  that  it  should  have  the 
authority  to  be  involved  in  setting  bond 
amounts  for  surface  mining  activities 
which  may  impact  a  NPS  unit.  'The 
Indiana  rules  provide  opportunity  for 
interested  entities,  including  NPS,  to 
participate  in  decisions  setting  bond 
amounts  in  the  context  of  permit 
application  review.  See  Indiana 
proposed  §  787.11. 

5.  The  NPS  (ARN:  IND-0096) 
requested  the  opportunity  to  participate 
in  developing  criteria  for  designating 
lands  imsuitable  for  surface  coal  mining 
near  NPS  units  and  to  be  allowed  to 
participate  in  protecting  all  resources  on 
lands  under  its  jurisdiction  from  mining 
in  adjacent  areas.  Indiana’s  proposed 
regulation  762.11,  identifying  the  criteria 
for  designating  lands  as  unsuitable, 
appears  consistent  with  30  CFR  762.11 
and  the  Secretary  cannot  require  the 
State  to  adopt  additional  criteria.  The 
petition  process  included  in  Indiana’s 
proposed  regulation  764.13  provides  the 
opportunity  for  any  person  having  an 
interest  that  is  or  may  be  adversely 
affected  to  petition  to  have  an  area 
designated  as  unsuitable  for  mining. 

This  approach  appears  to  provide  the 
NPS  with  the  opportunity  it  seeks  to 
protect  lands  in  the  National  Park 
System. 

The  Secretary  has  instructed  the  Park 
Service  not  to  seek  criteria  in  State 
programs  which  would  establish  "buffer 
zones”  adjacent  to  National  Parks  as 
automatically  unsuitable  for  coal 
mining,  unless  these  lands  meet  one  or 
more  of  the  other  speciHc  criteria  for 
designation.  On  June  4, 1979,  the 
Secretary  made  hnal  decisions  on  the 
Federal  Coal  Management  Program. 
Included  in  those  decisions  were 
numerous  changes  in  the  proposed 
unsuitability  criteria  for  Federal  lands. 
The  Secretary  chose  to  delete  the 
automatic  “buffer  zone”  language  for 
national  parks  and  certain  other  Federal 
lands  from  the  first  criterion  (43  CFR 
3461.1(a)).  Instead,  he  stated  lands 
adjacent  to  a  national  park  should  only 
be  found  unsuitable  if  they  are  covered 
by  one  of  the  other  specific  criteria  (43 
CFR  3461.1(b)-(t)).  This  instruction  to 
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the  Park  Service  assures  that  that 
agency’s  approach  to  State  unsuitability 
criteria  will  be  compatible  with  the 
Secretary’s  policy  on  Federal 
unsuit'a1)ility  criteria. 

6  The  NPS  (ARN:  IND-0096) 
commented  that  it  should  be  allowed  to 
participate  in  inspections  where  a  NPS 
unit  may  be  affected,  especially 
inspections  in  response  to  a  petition  or 
notification  of  violation  or  for  bond 
release.  Indiana  statute  IC  13-4.1-1-11- 
2(b)  provides  that  if  an  inspection 
results  from  information  from  any 
person,  that  person  may  accompany  the 
director  on  the  inspection.  The  NPS  can 
avail  itself  of  this  opportunity.  Also,  30 
CFR  807.11(e)  has  been  remanded  with 
instruction  from  the  Court  to  include  a 
provision  for  citizen  access  to  the  mine 
site  for  bond  release.  Indiana  is  being 
informed  of  this  requirement. 

7.  The  Heritage  Conservation  and 
Recreation  Service  (HCRS)  (ARN:  IND- 
0095)  commented  that  the  Indiana 
Division  of  Outdoor  Recreation  should 
be  consulted  about  potential  impacts  of 
mining  on  parks  and  recreation  areas. 
The  Secretary  agrees  that  the 
information  provided  regarding 
coordination  with  other  divisions  and 
departments  having  duties  in  the  State 
program  appears  to  be  insufricient. 
Indiana  proposed  rule  786.11(b)  provides 
that  written  notihcations  of  permit 
applications  be  provided  to  State 
agencies  with  jurisdiction  over  or  an 
interest  in  the  area  of  proposed 
operation;  however,  no  additional 
information  concerning  the  Indiana 
Division  of  Outdoor  Recreation  was 
provided. 

8.  The  Fish  and  Wildlife  Service 
(FWS)  (ARN:  IND-0066)  commented  that 
the  regulatory  authority  must  consult 
with  the  FWS  regarding  threatened  and 
endangered  species.  Section  770.12(C)  of 
the  proposed  Indiana  rules  incorporates 
the  applicable  provisions  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  and  the  Fish  and  Wildlife 
Coordination  Act,  as  amended. 

9.  The  FWS  (ARN:  IND-0066  and 
IND-0167)  also  commented  that  there 
was  a  need  for  a  mechanism  in  the 
Indiana  program  to  assure  equal 
consideration  for  Bsh  and  wildlife 
resources.  The  Secretary  agrees  that  the 
information  provided  regarding 
coordination  with  other  divisions  and 
departments  having  duties  in  the  State 
program  is  insufficient  to  enable  him  to 
Hnd  such  consideration  is  assured.  (See 
finding  30.1) 

10.  The  FWS  (ARN:  IND-0117) 
commented  that  the  wildlife  biologist 
with  the  Indiana  Division  of 
Reclamation  should  have  specific 
training  and  knowledge  relating  to 
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threatened  and  endangered  species.  The 
Secretary  has  noted  that  the  Division  of 
Reclamation  has  not  adequately 
demonstrated  that  it  has  sufficient 
technical  personnel.  However,  the 
Federal  rules  do  not  require  specific 
training  or  knowledge  in  this  area.  (See 
finding  30.3) 

11.  The  FWS  (ARN:  IND-0117) 
commented  that  the  criteria  for 
designating  lands  as  unsuitable  in  the 
Indiana  program  be  augmented  to 
include  wording  which  would  protect 
threatened  and  endangered  species  or 
their  critical  habitats.  Section 
762.11(b)(2)  of  the  proposed  Indiana 
regulations  corresponds  to  30  CFR  762.5 
in  that  the  term  "fragile  lands”  includes 
such  critical  habitat  (see  §  701.10 — 
Indiana  definition  of  fragile  lands). 

12.  The  FWS  (ARN:  IND-0117) 
commented  that  the  Indiana  program 
should  contain  a  process  to  determine 
how  a  mining  or  exploration  operation 
may  affect  threatened  or  endangered 
species  and  designation  of  the  authority 
to  implement  the  process.  Indiana 
proposed  rule  786.19(o)  specifies  that  the 
director  of  the  regulatory  authority  will 
make  this  determination. 

13.  The  FWS  (ARN:  IND-0117) 
commented  that  the  Indiana  program 
should  specify  that  Indiana  will  provide 
copies  of  all  its  decisions  on  threatened 
and  endangered  species  and  notices 
concerning  mining  and  exploration 
applications  to  the  FWS  Bloomington, 
Indiana  Field  Office.  The  proposed 
Indiana  system  narrative, 

§  731.14(g)(10),  specifies  that  the  FWS 
Bloomington  Field  Office  will  be 
consulted  on  review  of  permit 
applications.  The  Endangered  Species 
Act,  as  amended,  contains  a 
requirement  for  State  agencies  to 
contact  FWS  regarding  threatened  and 
endangered  species  and  Indiana 
proposed  rule  770.12  incorporates  the 
requirements  of  that  Act.  Also,  Indiana 
proposed  rule  786.11(b)(1)  specifies  that 
notices  of  permit  applications  will  be 
sent  to  fish  and  wildlife  agencies. 

14.  The  FWS  (ARN:  IND-0117) 
commented  that  the  Indiana  program 
should  contain  a  provision  for  Section  7 
consultation  with  FWS.  This 
requirement  is  contained  in  the 
Endangered  Species  Act,  as  amended, 
which  Indiana  has  incorporated  in 
proposed  rule  770.12. 

15.  The  FWS  (ARN:  IND-0117) 
expressed  concern  over  the  exemption 
from  the  regulation  process  of  mines  of 
less  than  two  acres  in  size.  This 
exemption  is  contained  in  Section  528  of 
SMCRA  and  30  CFR  700.11  and  States 
are  not  required  to  do  more  than  the 
Federal  act  and  rules  require. 
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16.  The  FWS  (ARN:  IND-0167) 
commented  that  Indiana  proposed  rule 

779.20  should  have  specific  information 
items  identified.  30  CFR  779.20 
concerning  fish  and  wildlife  information 
is  not  presently  required  in  the  State 
program  since  it  has  been  remanded  by 
the  Court.  [In  Re:  Permanent  Surface 
Mining  Regulations  Litigation,  No.  79- 
1141,  February  26, 1980.) 

17.  The  FWS  (ARN:  IND-0167) 
commented  that  Indiana  proposed  rule 
780.16  should  delineate  specific 
requirements  for  the  fish  and  wildlife 
plan.  30  CFR  780.16  concerning  a  fish 
and  wildlife  plan  is  not  presently 
required  in  the  State  program  since  it 
has  been  remanded  by  the  Court.  [In  Re: 
Permanent  Surface  Mining  Regulations 
Litigation,  No.  79-1141,  February  26, 
1980.) 

18.  The  FWS  (ARN:  IND-4)167) 
commented  that  Indiana  proposed  rule 

783.20  should  have  specific  information 
items  identified.  30  CFR  783.20  has  been 
remanded  by  the  Court  and  is  not 
presently  required  in  the  State  program. 
[In  Re:  Permanent  Surface  Mining 
Regulations  Litigation,  No.  79-1141, 
February  26, 1980.) 

19.  The  FWS  (ARN:  IND-0167) 
commented  that  Indiana  proposed  rule 

784.21  is  ambiguous.  30  CFR  784.21  has 
been  remanded  by  the  Court  and  is  not 
presently  required  in  the  State  program. 
[In  Re:  Permanent  Surface  Mining 
Regulations  Litigation,  No.  79-1141 
February  26, 1980.) 

20.  The  FWS  (ARN:  IND-0167) 
commented  that  the  State  regulatory 
authority  must  send  the  FWS  a  copy  of 
its  determination  prepared  under 
Section  786.19  related  to  threatened  and 
endangered  species.  The  State  will 
provide  such  determinations  to  OSM 
and  OSM  will  provide  the 
determinations  to  FWS  in  accord  with 
the  Memorandum  of  Understanding. 

21.  The  FWS  (ARN:  IND-0167) 
commented  that  a  clear-cut,  concise  and 
consolidated  discussion  on  interagency 
coordination  is  needed  in  the  Indiana 
program.  The  Secretary  agrees  with  this 
comment.  (See  finding  30.1) 

22.  The  FWS  (ARN:  IND-0066) 
commented  that  a  description  of  fish 
and  wildlife  habitat  and  species 
utilization  should  be  included  in  Section 
13-4.1-3-3(14)  of  the  Indiana  statute. 
Section  507(b)(14)  of  SMCRA  contains 
no  requirement  for  a  description  of  fish 
and  wildlife  habitat  and  the  States  are 
not  obligated  to  do  more  than  the 
Federal  act  and  rules  require. 

23.  The  FWS  (ARN:  IND-0066) 
commented  that  Section  13-4.1-3-4(a) 
should  have  a  provision  for  each  permit 
to  include  a  fish  and  wildlife  mitigation 
and/or  enhancement  plan.  Section 
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508(a)  of  SMCRA  has  no  such  provision 
and  the  State  is  not  obligated  to  do  more 
than  the  Federal  Act  and  rules  require. 

24.  The  FWS  (ARN:  IND-0066) 
commented  that  the  term  “fish  and 
wildlife”  be  added  to  Section  13-4.1-11- 
5(b)  of  the  Indiana  statute  after  the  word 
“air.”  Section  521(a)(2)  of  SMCRA  does 
not  contain  the  term  “fish  and  wildlife”; 
therefore  the  State  is  not  required  to  add 
the  term. 

25.  The  FWS  (ARN:  IND-0066) 
commented  that  the  term  “including  fish 
and  wildlife”  be  added  after  the  word 
“environment”  to  Section  13-4.1-14-3(3) 
of  the  Indiana  statute.  Since  Section 
522(d)(iii)  of  SMCRA  does  not  contain 
such  a  term,  the  State  is  not  required  to 
add  the  term. 

26.  The  Bureau  of  Mines  (BOM)  (ARN: 
IND-0067)  commented  that  several  of 
the  required  sections  of  the  Indiana 
program  were  omitted  in  the  March  3, 
1980,  submittal.  On  June  16, 1980, 

Indiana  submitted  additions  to  the 
program  narrative. 

Department  of  Agriculture 

27.  The  Soil  Conservation  Service 
(SCS)  (ARN:  IND-0070)  commented  that 
Indiana’s  submittal  needs  language  for 
reclamation  research  and  demonstration 
and  proposes  a  new  section  to  be  added 
to  30  ere  Part  780.  The  Forest  Service 
(FS)  (ARN:  IND-0057.  IND-0068,  IND- 
0144,  and  IND-0151)  further  commented 
that  early  release  of  performance  bonds 
for  research  areas  would  encourage 
reclamation  research.  Neither  of  these 
provisions  is  authorized  under  the 
Federal  rules.  However,  these  issues  are 
currently  being  considered  by  the 
Secretary  in  conjunction  with  the 
petition  of  the  USDA,  RECLAM 
Coordinating  Committee  (45  FR  41168- 
41169,  June  18, 1980). 

28.  SCS  (ARN:  IND-0153)  commented 
that  Indiana’s  proposed  rule  823.14(a) 
should  be  changed  to  require  a  minimum 
depth  of  reconstructed  soil  and  soil 
material  to  60  inches  in  lieu  of  the 
speciHed  48  inches.  Four  reprints  were 
submitted  as  illustration  that  some  of 
the  more  productive  soils  have  a  rooting 
depth  of  more  than  48  inches.  Section 
823.14(a)  of  the  Indiana  proposed  rule  is 
identical  to  30  CFR  823.14(a).  The  State 
is  not  obligated  to  do  more  than  the 
Federal  rules  require. 

29.  SCS  (ARN:  IND-0150)  commented 
that  the  wording  in  §  §  779.2(a)(2)  and 
783.21(a)(2)  of  Indiana's  proposed  rules 
should  be  changed  from  “soil 
identification”  to  “soil  identiHcation 
legend.”  The  term  “soil  identifleation”  is 
used  in  the  Federal  rules  and  the  State  is 
not  obligated  to  do  more  than  the 
Federal  rules  require.  The  Secretary 
notes  that  30  CFR  779.21  and  783.21  have 
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been  remanded  to  the  extent  that  soil 
survey  information  is  required  for  more 
than  those  lands  which  a 
reconnaissance  inspection  suggests  may 
be  prime  farmland. 

30.  SCS  (ARN:  IND-0150)  commented 
that  Section  785.17(c)(3)  of  Indiana’s 
proposed  rules  should  be  expanded  to 
provide  that  moist  bulk  density  be 
shown  for  each  soil  horizon  for  each  soil 
and  submitted  suggested  wording.  The 
moist  bulk  density  standard  for  soil 
compaction  in  30  CFR  785.17(b)(3)  was 
suspended  to  allow  further  public 
comment  on  December  31, 1979  (44  FR 
77455).  Until  a  standard  is  proposed  and 
adopted,  the  permanent  program  prime 
farmland  standards  will  be  implemented 
by  requiring  that  prime  farmland  permit 
applications  demonstrate  and  operators 
mine  so  that  excessive  compaction  is 
avoided. 

31.  SCS  (ARN:  IND-0150)  commented 
that  §  785.17(c)(9)  should  be  reworded  to 
include  “equivalent  or  higher  levels  of 
yield"  in  lieu  of  “equivalent  levels  of 
yield";  to  apply  to  “soil  map  unit"  in  lieu 
of  “soil  type”;  to  relate  to  “equivalent 
levels  of  management”  in  lieu  of 
“equivalent  management  practices";  and 
to  change  the  reference  to  the  Indiana 
proposed  rules  from  §  785.17(b)(1)  to 

§§  785/l7(c)(l)  and  785.17(c)(8).  The 
Indiana  proposed  rule  785.17(c((9)  is 
identical  to  30  CFR  785.17(b)(9)  and  the 
State  is  not  obligated  to  do  more  than 
the  Federal  rules  require. 

32.  SCS  (ARN:  INI)-0150)  commented 
that  Indian  proposed  rules  816.22(d)  and 
817.22(a)  be  expanded  to  include  a 
suggested  example.  Further,  SCS 
commented  that  §  §  816.22(e)(l)(i)  and 
817.22(e)(l)(i)  be  amended  to  include 
organic  matter  content  among  the 
specified  chemical  and  physical 
analyses  of  overburden  and  topsoil. 
These  sections  of  the  Indiana  proposed 
rules  are  identical  to  30  CFR  816.22(d) 
and  816.22(e)(l)(i)  and  a  State  is  not 
obligated  to  do  more  than  the  Federal 
rules  require. 

33.  SCS  (ARN:  IND-0150)  commented 
that  §§  816.111  (b)(4A)  and  817.111(b)(4) 
of  the  INdiana  proposed  rules  be 
amended  to  read  "planting  of  row 
(intertilled)  crops"in  lieu  of  “planting  of 
the  crops.”  These  sections  of  the  Indiana 
proposed  rules  are  identical  to  30  CFR 
816.111(b)(4)  and  817.111(b)(4)  and  a 
State  is  not  obligated  to  do  more  than 
the  federal  rules  require. 

34.  SCS  (ARN:  IND-0150)  suggested 
entirely  new  wording  for  §  823.14(c)  of 
the  Indiana  proposed  rules  concerning 
excess  compaction.  This  will  not  now  be 
required,  since  30  CFR  823.14(c)  has 
been  suspended,  (44  FR  77455),  to  allow 
further  public  comment. 


35.  SCS  (ARN:  IND-0150)  commented 
that  Indiana  proposed  rule  823.15(b) 
should  have  the  phrase  "but  not  to 
exceed  10  years”  added  to  the  end  of  the 
first  sentence.  The  SCS  also  commented 
that  the  commonly  grown  crops 
specified  be  limited  to  com,  soybeans  or 
other  crops  commonly  grown  on 
surrounding  prime  farmland.  Also,  the 
sentence  concerning  approval  of  the  use 
of  perennial  plants  for  hay  would  be 
deleted.  30  CFR  823.15(b)  has  been 
remanded  and  this  information  cannot 
be  required  at  present.  [In  Re: 

Permanent  Surface  Mining  Regulation 
Litigation,  No.  79-1141,  February  26, 

1980 

36.  SCS  (ARN:  IND-0070)  commented 
that  prime  farmland  soils  in  Indiana 
should  be  reconstructed  to  a  depth  of 
five  feet,  that  crops  grown  to 
demonstrate  productivity  be  limited  to 
corn  and  soybeans  and  that  physical 
and  chemical  properties  of 
reconstructed  prime  farmland  soils 
should  be  addressed  in  the  Indiana 
program.  The  relevant  prime  farmland 
provisions  of  the  Federal  rules  have 
been  incorporated  into  the  Indiana 
program,  and  a  State  is  not  obligated  to 
do  more  than  the  Federal  rules  require. 

37.  SCS  (ARN:  IND-0070)  commented 
that  conservation  systems  may  be 
needed  on  the  slopes  in  row  crop 
(tillable)  land  to  eliminate  excessive 
erosion.  Since  neither  SMCRA  nor 
Federal  rules  specify  the  use  of 
conservation  systems  on  tillable  land,  a 
State  is  not  required  to  specify  the  use 
of  these  systems. 

38.  The  Forest  Service  (FS)  (ARN: 
IND-0057)  suggested  a  Memorandum  of 
Understanding  (MOU)  with  the  FS 
covering  mining  on  lands  administered 
by  the  FS  where  mineral  rights  are 
outstanding.  A  MOU  is  being  formulated 
between  OSM  and  the  FS  at  the  present 
time.  Since  Indiana  has  not  requested  a 
cooperative  agreement  with  the 
Department  of  the  Interior  to  regulate  on 
Federal  land,  a  MOU  between  Indiana 
and  the  FS  is  not  necessary  at  this  time. 

39.  FS  (ARN:  IND-0068)  suggested  that 
a  MOU  be  established  between  the 
Indiana  Division  of  reclamation  and  the 
Indiana  Division  of  Forestry  to  grow 
seedlings  for  reclamation  and  to  provide 
technical  expertise  on  species  selection, 
timber  utilization  on  mining  sites,  and 
the  preservation  of  unique  forest  stands. 
Since  both  divisions  are  part  of  the 
Indiana  DNR,  a  MOU  appears  to  be 
unnecessary.  The  suggested 
arrangement  could  be  worked  out  within 
the  DNR.  The  Forest  Services’s 
suggestion  has  been  sent  to  the  State. 

40.  FS,  (ARN:  IND-0068)  expressed 
concern  that  the  State’s  program 
adequately  address  the  need  to  maintain 


the  forestry  “base”  in  Indiana.  This 
comment  has  been  forwarded  to  the 
Indiana  Division  of  Reclamation. 

41.  FS  (ARN:  IND-0057and  IND-0068) 
commented  that  the  surface  owner 
should  be  notified  when  application  for 
release  of  bond  occurs.  It  also  asked  for 
provisions  to  be  made  to  invite  surface 
owners  to  held  inspections  for 
evaluating  reclamation  on  the  area 
proposed  rule  provides  for  notification 
for  surface  owners  consistent  with  the 
Federal  rule.  However,  the  Indiana 
submittal  contains  no  provisions  for  the 
surface  owner  to  participate  in  the  bond 
release  inspection  as  required  by  30  CFR 
807.11(d). 

42.  The  FS  (ARN:  IND-0068) 
commented  that  a  recent  aerial  photo 
should  be  required  to  insure  that  the 
previous  land  use  is  documented  in 
Sections  13-4.1-3-3(9)  of  the  Indiana 
statute.  Section  779.22,  “Land  Use 
Information,”  of  the  State  proposed  rules 
requires  submission  of  an  aerial 
photograph  as  part  of  application. 

43.  The  FS  (ARN:  IND-0057) 
commented  that  the  State  Forester 
should  be  a  designated  member  of  the 
Natural  Resources  Advisory  Council. 

The  Secretary  does  not  believe  it  is 
necessary  to  require  such  an 
arrangement  to  make  the  Indiana 
program  fulfill  the  minimum 
requirements  of  SMORA  and  30  CFR 
Chapter  VII. 

44.  The  FS  (ARN:  IND-0144  and  IND- 
0151)  commented  that  the  phrase 
“surface  water  drainage  ways”  as  used 
in  Indiana’s  proposed  rules, 

816.117(a)(d)  and  817.117(a)(3),  could  be 
misinterpreted  and  suggested  changing 
the  phrase  to  “surface  water  areas.”  The 
corresponding  Federal  rules,  30  CFR 
816.117(a)(3)  and  817.117(a)(3),  also  use 
the  phrase  “surface  water  drainage 
ways,”  and  the  Secretary  believes  that 
this  phrase  is  acceptable. 

45.  The  FS  (ARN:  IND-0144  and  IND- 
0151)  suggested  that  the  sentence 
"Woody  materials  may  be  clipped  and 
distributed  over  the  surface  as  mulch,” 
be  added  to  Indiana  rules  816.114  and 

817.114.  The  corresponding  sections  of 
the  Federal  rules,  30  CFR  816.114  and 

817.114,  do  not  contain  such  a  sentence 
and  a  State  is  not  obligated  to  do  more 
than  the  Federal  rules  require. 

Department  of  Labor 

46.  The  Mine  Safety  and  Health 
Administration  (MSHA)  (ARN:  iND- 
0158)  commented  that  the  Indiana 
proposed  regulations  do  not  contain 
many  of  the  required  references  to 
MSHA  regulations.  The  Secretary  agrees 
with  this  comment. 

47.  MSHA  (ARN:  IND-0158)  further 
commented  that  only  a  registered 
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engineer  must  be  able  to  certify  plans 
for  structures  under  Indiana  rules 
780.25(a)(l)(i)  and  784.16(a}{l)(i).  The 
corresponding  Federal  rules,  30  CFR 
780.25(a)(l)(i)  and  784.16(a)(l)(i),  allow  a 
professional  geologist  also  to  certify 
such  plans.  The  Indiana  provision  is  the 
same  as  the  Federal  rule  and  thus  is 

Qppon 

48.  MSHA  (ARN:  IND-0158)  also 
commented  that  only  a  registered 
engineer  must  be  able  to  certify  plans 
for  structures  under  Indiana’s  proposed 
rules  780.25(a)(2)(i)  and  784.16(a)(2)(i). 
The  Secretary  agrees  with  this  comment. 

49.  MSHA  (ARN:  IND-0158) 
commented  that  Indiana’s  proposed 
rules  816.92  and  817.92  should  require 
diversions  to  be  designed  to  carry  a 
peak  runoff  from  a  100-year,  6-hour 
precipitation  event.  The  corresponding 
Federal  rules,  30  CFR  816.92  and  817.92, 
require  diversions  to  be  designed  to  a 
100-year,  24-hour  precipitation  event. 

The  Indiana  rule  is  consistent  with  this . 
requirement. 

Environmental  Protection  Agency 

50.  The  Environmental  Protection 
Agency  (EPA)  (ARN:  IND-0097) 
commented  that  the  Indiana  program 
does  not  adequately  address  air 
resources  protection.  30  CFR  816.95  and 
817.95  concerning  air  resources 
protection  have  been  remanded  and 
thus  can  not  be  required  at  present  to 
the  extent  they  apply  to  pollution 
caused  by  erosion,  (/n  Re:  Permanent 
Surface  Mining  Regulations  Litigation, 
No.  79-1141,  May  16, 1980.)  Indiana 
statute  (IC  13-4.1-3-4(a)(ll))  requires 
that  each  reclamation  plan  include  the 
steps  to  be  taken  to  comply  with  the 
applicable  air  quality  laws  and  rules. 
Also  30  CFR  780.15  and  784.26  require  an 
air  pollution  control  plan.  Because 
Indiana  does  not  require  such  a  plan,  the 
proposed  Indiana  rules  are  inconsistent 
with  these  Federal  rules. 

51.  EPA  (ARN:  IND-0047  and  IND- 
0097)  commented  that  several  sections 
of  the  Indiana  program  submitted  on 
March  3, 1980,  were  incomplete.  In 
particular.  State  regulations  and  an 
Attorney  General’s  opinion  were 
missing.  On  June  4  and  16, 1980,  Indiana 
submitted  additions  to  its  program 
including  proposed  rules  (ARN:  IND- 
0114)  and  an  opinion  from  the  Attorney 
General’s  office  (ARN:  IND-0115).  The 
Secretary  notes  that  the  opinion  does 
not  appear  to  contain  a  complete 
section-by-section  comparison  of  the 
Indiana  Act  and  proposed  rules  and  the 
Federal  Act  and  rules  and  does  not 
contain  any  explanation  of  the 
differences. 

52.  The  EPA  (ARN:  IND-0047) 
commented  that  Indiana  has  not 
demonstrated  that  it  has  personnel 
qualified  to  deal  with  toxic  materials 


and  other  pollutants  as  required  in  the 
Federal  regulations.  The  Secretary 
agrees  that  the  Indiana  submission  does 
not  describe  sufficently  the  adequacy  of 
technical  staffing.  (See  findings  30.4  and 
30.5) 

53.  EPA  (ARN:  IND-0047)  further 
commented  that  more  specific 
information  regarding  the  projected 
number  of  permits,  inspections  and  legal 
actions  is  needed  to  determine  v/hether 
staffing  is  adequate.  The  Secretary 
agrees  that  the  information  submitted  in 
response  to  30  CFR  731.14(j)  was 
insufficient  to  demonstrate  the 
adequacy  of  staffing.  (See  finding  30.4) 

54.  EPA  (ARN:  IND-0047)  also 
commented  that  there  is  no  discussion 
or  description  of  laboratory  space  in 
Section  731.14(m)  of  the  Indiana 
submittal.  The  Secretary  agrees  that  the 
information  submitted  in  response  to  30 
CFR  731.14(m)  regarding  physical 
resources  was  insufficient  to  allow 
evaluation.  (See  finding  30.7) 

55.  The  EPA  (ARN:  IND-0097) 
commented  that  the  information 
provided  in  response  to  30  CFR  731.14(f). 
supporting  agreements  between 
agencies,  was  inadequate.  The  Secretary 
agrees  that  the  information  submitted 
for  this  section  was  inadequate.  (See 
finding  30.2) 

56.  EPA  (ARN:  IND-0097)  commented 
that  the  information  submitted  by 
Indiana  in  response  to  30  CFR 
731.14(g)(9),  coordinating  issuance  of 
permits,  did  not  describe  how  permits 
will  be  coordinated  with  EPA  and  local 
agencies.  The  Secretary  agrees  that 
more  information  is  needed  in  this 
section. 

Other  Public  Comments 

57.  Save  Our  Irreplaceable  Land 
(SOIL)  (ARN:  IND-0085)  expressed 
concern  that  IC  13-4.1-8-2,  3  and  4  of 
the  Indiana  statute  do  not  meet  the 
requirements  of  SMCRA  for  return  to 
approximate  original  contour.  These 
sections  of  the  Indiana  statute  appear  to 
be  substantially  the  same  as  the 
corresponding  Sections  515(c),  (d)  and 
(e)  in  SMCRA,  and  the  Secretary  has 
found  these  Indiana  sections  to  be 
acceptable. 

58.  SOIL  (ARN:  IND-0085)  was 
concerned  that  the  Indiana  Department 
of  Natural  Resources  had  not 
established  a  "planning  process"  for 
making  “objective  decisions"  for 
designating  lands  unsuitable  for  mining 
as  identified  in  Section  522(a)(1)  of 
SMCRA.  The  Secretary  agrees  that  the 
Stale’s  planning  process  in  this  regard 
needs  further  definition.  (See  finding 
21.1) 

59.  SOIL  commented  (ARN:  IND-0085) 
that  the  Indiana  statute  does  not 
adequately  cover  requirements  in 
Section  517(h)  of  SMCRA  concerning 


informal  review.  The  Indiana  statute 
does  not  contain  a  section 
corresponding  to  517(h)  of  SMCRA.  (See 
finding  17.10) 

60.  SOIL  commented  (ARN:  IND-0085) 
that  the  Indiana  statute  does  not 
adequately  cover  requirements  set  out  in 
Section  521(a)(1)  of  SMCRA  concerning 
citizens  accompanying  inspectors  on 
inspections.  In  particular,  SOIL 
questioned  whether  a  violation  is  a 
precondition  for  a  citizen  to  accompany 
an  inspector.  The  Indiana  statute,  IC 
13-4.1-ll-2(b),  provides  that  if  the 
inspection  results  from  information 
provided  by  any  person,  that  person 
may  accompany  the  director  on  the 
inspection,  whether  or  not  a  violation 
has  occurred.  This  section  appears  to  be 
acceptable  except  for  the  use  of  the 
word  “director". 

61.  SOIL  (ARN:  IND-0156)  commented 
that  the  Attorney  General’s  opinion 
submitted  by  Indiana  on  June  16, 1980, 
does  not  constitute  the  required  legal 
authorization.  The  Secretary  agrees  that 
the  opinion  appears  not  to  contain  a 
complete  section-by-section  comparison 
of  the  Indiana  Act  and  proposed  rules 
and  SMCRA  and  the  Federal  rules  and 
does  not  contain  any  explanation  of  the 
differences.  (See  findings  29.3  and  29.4) 

62.  SOIL  (ARN:  IND-0156)  commented 
that  the  Indiana  staff  is  inadequate  in 
resources  and  personnel.  The  Secretary 
agrees  that  the  submitted  material  is 
inadequate  .to  determine  if  sufficient 
personnel  and  resources  are  present. 
(See  findings  30.4,  30.5,  and  30.6) 

63.  SOIL  (ARN:  IND-0156)  and  the 
Ohio  Township  Homeowners 
Association  (OTHA)  (ARN:  IND-0146) 
specify  that  it  was  their  position  that 
Indiana  should  not  be  granted  primacy 
and  that  the  Indiana  program  be 
disapproved.  The  Secretary  is  only 
partially  approving  Indiana’s  program  at 
this  time. 

64.  SOIL  (ARN:  IND-0132  and  IND- 
0156)  and  OTHA  (ARN:  IND-0146) 
pointed  out  that  Indiana’s  proposed 
rules  have  not  been  lawfully 
promulgated  and  therefore  the  Indiana 
submission  is  incomplete.  The  Secretary 
agrees  that  Indiana  does  not  have  fully 
enacted  rules. 

65.  Two  commenters  (ARN:  IND- 
0149),  suggested  that  coal  operators:  (1) 
Should  not  be  allowed  to  blast  within  V2 
mile  of  dwellings;  (2)  should  be  required 
to  post  bond  in  the  amount  of  value  of 
buildings  within  one  mile  of  operations; 
and  (3)  after  a  given  period  of  time  they 
should  have  to  sell  stripped  and 
reclaimed  land  if  they  cannot  show  they 
intend  to  restrip  in  the  future.  These 
proposed  requirements  go  beyond  the 
scope  of  the  Federal  rules  and  the  State 
is  not  obligated  to  do  more  than  the 
Federal  regulations  require.  It  should  be 
pointed  out  that  30  CFR  816.65,  which 
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prohibits  blasting  within  1,000  feet  of  a 
building,  has  been  remanded  by  the 
Court.  [In  Re;  Permanent  Surface 
Mining  Regulations  Litigation,  No.  79- 
1141,  May  16, 1980.) 

66.  Several  commenters  (ARN;  IND- 
0149,  IND-0146,  IND-0156,  IND-0098, 
IND-0133,  and  IND-132)  complained  of 
blasting  problems  with  surface  coal 
operations.  The  sections  on  blasting  in 
the  Indiana  statute  appear  to  be 
consistent  with  SMCRA,  while  Indiana’s 
proposed  rules  covering  blasting  appear 
to  have  certain  inconsistencies  with  the 
Federal  rules. 

67.  One  commenter  (ARN:  IND-0132) 
suggested  that  Indiana  limit  blasting  to 
eight  hundred  feet  from  a  dwelling.  30 
CFR  816.65  which  prohibits  blasting 
within  1,000  feet  of  a  building  has  been 
remanded  by  the  Court  insofar  as  it 
restricts  blasting  at  distances  greater 
than  300  feet.  [In  Re:  Permanent  Surface 
Mining  Regulations  Litigation,  No.  79- 
1142  May  16, 1980.)  Indiana,  therefore,  is 
not  required  at  present  to  restrict 
blasting  at  distances  greater  than  300 
feet. 

68.  One  commenter  (ARN:  IND-0132) 
suggested  that  mining  a  maximum  of 
two  acres  without  requiring  a  permit  be 
increased  to  six  or  seven  acres.  This 
suggestion  is  contrary  to  Section  528(2) 
of  SMCRA. 

69.  One  commenter  (ARN:  IND-0132) 
commented  that  highwalls  and  frnal-cut 
lakes  should  not  be  allowed  to  be  left 
after  mining  is  completed.  Both  SMCRA 
and  the  Federal  rules  require  that  the 
highwall  be  eliminated.  However, 
SMCRA  and  the  Federal  regulations  do 
allow  permanent  water  impoundments, 
but  only  under  specibc  conditions. 
Indiana  proposed  rule  785.23  provides 
variances  for  water  impoundments  and 
box-cut  spoil  areas  not  provided  for  in 
the  Federal  rules. 

70.  The  Mayor  of  Terre  Haute,  Indiana 
(ARN:  IND-0147)  and  the  Vigo  County 
Board  of  Commissioners  (ARN:  IND- 
0152)  commented  that  highwalls  should 
be  retained  under  certain  circumstances 
and  expressed  support  for  Indiana 
Section  310  lAC  12-1-17(10)  and  12-2- 
6(59).  Both  SMCRA  and  the  Federal 
regulations  require  that  the  highwall  be 
eliminated.  Furthermore,  the  referenced 
Section  could  not  be  located  in  the 
Indiana  program  submittal. 

71.  The  Izaak  Walton  League  of 
America  (ARN:  IND-0159)  commented 
that  the  Indiana  program  should  provide 
for  long  term  funding,  staffing  and 
cooperation  with  the  Indiana  Attorney 
General’s  Office.  The  Secretary  agrees 
with  this  comment.  (See  findings  30.1 
and  30.6) 

72.  The  Izaak  Walton  League  (ARN: 
IND-0159)  commented  that  to  the  extent 
Senate  Enrolled  Act  98  supersedes  IC 
13-6-1-1,  it  must  provide  at  least 


equivalent  opportunities  for  citizen 
participation  in  enforcement 
proceedings.  Since  SMCRA  sets  the 
standard  for  citizen  participation,  the 
Secretary  cannot  require  provisions 
other  than  those  consistent  with 
SMCRA  and  his  rules.  Certain  aspects  of 
public  participation  are  inconsistent. 

(See  finding  22) 

73.  The  Izaak  Walton  league  (ARN: 
IND-0159)  expressed  concern  about 
assessment  of  costs  of  judicial 
proceedings  in  IC  13-4.1-11-9.  This 
provision  appears  consistent  with 
Section  525(e)  of  SMCRA  in  which  the 
Secretary  makes  the  determination, 
because  the  Indiana  provision  seems  to 
limit  the  determination  of  costs  to  the 
Director. 

74.  The  Izaak  Walton  League 
commented  (ARN:  IND-0159)  that  a 
description  of  existing  wildlife  habitat 
should  be  required  in  the  permit 
application.  'The  Federal  provisions 
requiring  a  permit  application  to  contain 
a  study  of  fish  and  wildlife  and  a  fish 
and  wildlife  reclamation  plan  (30  CFR 
779.20,  780.16,  783.20  and  784.21)  have 
been  remanded  by  the  court  and  such 
information  cannot  be  required  at 
present.  [In  Re:  Permanent  Surface 
Mining  Regulations  Litigation,  No.  79- 
1141,  February  26, 1980.) 

75.  The  Izaak  Walton  League 
commented  (ARN:  IND-0159)  that  in 
disputes  between  parties  involved  in 
any  mining  or  reclamation  plan  or 
permit  that  would  impact  upon  the 
environment,  the  Secretary  rather  than 
the  State  should  retain  authority  for 
ultimate  approval.  Section  503  of 
SMCRA  provides  that  a  State  shall  have 
primary  jurisdiction  if  its  program  to 
regulate  mining  is  approved.  However, 
the  Secretary  retains  enforcement  power 
to  ensure  that  the  State  program  is 
properly  carried  out  under  Section  521  of 
SMCRA. 

76.  A  member  of  the  Indiana  Division 
of  the  Izaak  Walton  League  of  America 
(ARN:  IND-0133)  commented  that  her 
organization  would  like  OSM  to  retain 
an  oversight  role  in  the  administration 
of  the  Indiana  program,  particularly  if 
there  were  disputes  concerning  the  final 
configuration  of  the  land  and  in  the 
reclamation  program  itself.  Areas  of 
concern  mentioned  by  the  commenter 
included  conservation  of  fish  and 
wildlife,  pollution  control,  and  the  return 
of  land  to  the  best  possible  use.  The 
OSM  will  maintain  an  oversight  role  in 
accordance  with  30  CFR  Part  733  to 
ensure  enforcement  of  Federal  and  State 
laws  and  regulations  when  the  State  of 
Indiana  obtains  primacy  over  the 
regulation  of  surface  coal  mining. 

77.  The  same  member  of  the  Indiana 
Division  of  the  Izaak  Walton  League 
(ARN:  IND-0133)  suggested  that  a 
description  of  Bsh  and  wildlife  habitat 


should  be  included  in  the  permit 
application  and  that  the  reclamation 
plan,  which  is  part  of  the  permit 
application,  shoidd  include  possibilities 
for  enhancing  Hsh  and  wildlife  habitat. 
The  Federal  provisions  requiring  a 
permit  application  to  contain  a  study  of 
fish  and  wildlife  and  a  fish  and  wildlife 
reclamation  plan  (30  CFR  779.20,  780.16, 
783.20,  and  784.21)  have  been  remanded 
by  the  court  and  such  information 
cannot  be  required  at  this  point.  [In  Re: 
Permanent  Surface  Mining  Regulations 
Litigation,  No.  79-1141,  February  26, 

1980.) 

78.  The  same  member  of  the  Indiana 
Division  of  the  Izaak  Walton  League 
(ARN:  IND-0133)  stated  that  agreement 
on  reclamation  plans  should  be  reached 
by  the  Indiana  Division  of  Reclamation, 
the  Indiana  Division  of  Fish  and 
Wildlife,  the  Office  of  Surface  Mining, 
the  U.S.  Fish  and  Wildlife  Service  and 
the  applicant.  OSM  should  have  final 
approval  in  cases  where  the  plan  is 
disputed.  The  Federal  rule,  30  CFR 
786.11(c),  and  State  proposed  rule 
786.11(b),  only  require  permit  approval 
by  the  State  regulatory  authority,  which 
is  the  Indiana  Division  of  Reclamation 
except  in  special  cases.  However,  the 
Indiana  proposed  rules  do  provide  for 
notiHcation  of  permit  applications  to  the 
mentioned  agencies. 

79.  A  commenter  (ARN:  IND-0133) 
suggested  that  logs  and  drill  records  are 
privileged  information  which  should  be 
kept  confidential  and  not  a  matter  of 
record  for  OSM  or  the  Department  of 
Natural  Resources.  It  is  assumed  that 
the  commenter  is  referring  to  Indiana 
proposed  rule  779.14(b)  which  requires 
that  each  suface  mining  permit 
application  contain  a  statement  of  result 
of  test  borings  or  core  samplings  from 
the  permit  area.  30  CFR  786.15(a)(1) 
requires  that  information  on  test  borings 
and  core  samplings  included  in  permit 
applications  shall  be  made  available  for 
inspection  and  copying  to  any  person 
with  an  interest  which  is  or  may  be 
adversely  affected  by  the  proposed 
surface  mine.  Indiana  proposed  rule 
786.15(a)  also  requires  that  such 
information  be  made  publicly  available 
and  any  departure  from  this  requirement 
would  be  inconsistent  with  the  Federal 
rule. 

80.  A  commenter  (ARN:  IND-0133) 
opposed  §  776.11(b)  of  Indiana's 
proposed  rules  which  requires  persons 
who  intend  to  conduct  coal  exploration 
by  core  drilling  to  file  with  the  Director 
a  written  notice  of  intention  to  explore 
prior  to  conducting  it.  30  CFR  776.11 
requires  that  a  written  notice  of 
intention  to  explore  be  filed  with  the 
State  regulatory  authority.  Indiana’s 
proposed  rule  776.11(b)  on  coal 
exploration  is  consistent  with  the 
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corresponding  Federal  rule. 

81.  Two  commenters  (ARN:  lND-0133 
and  ARN:  IND-0148)  objected  to  the 
prepayment  of  penalties  for  violations  of 
surface  mining  regulations  contained  in 
Indiana  proposed  rule  895.15(e)  and  (f). 
These  proposed  rules  are  consistent 
with  the  corresponding  Federal  rules 
and  SMCRA. 

82.  A  commenter  (ARN:  IND-0133) 
objected  to  the  whole  concept  of  the 
OSM  program  because  he  believed  the 
State  of  Indiana  already  had  a  good, 
workable  program.  The  Office  of 
Surface  Mining  was  established  under 
Pub.  L.  95-87  to  administer  programs  to 
regulate  surface  coal  mining  operations 
which  are  required  by  SMCRA  and  to 
assist  the  States  in  the  development  of 
State  programs  by  which  they  could 
achieve  primacy  under  SMCRA.  When 
the  State  of  Indiana  enacts  a  program, 
including  a  surface  mining  law  and 
regulations,  which  are  consistent  with 
and  no  less  stringent  than  the  Federal 
Act  and  rules,  it  will  assume  primacy  for 
the  regulation  of  surface  coal  mining  in 
the  State. 

83.  Snell  Environmental  Group  (ARN; 
IND-0157)  expressed  support  for 
Indiana  proposed  rules  785.23,  816.107, 
817.107,  785.17,  and  762.13  and  provided 
a  copy  of  “A  Study  of  Ultimate 
Postmining  Land  Uses  on  Prime 
Agricultural  Lands  in  S.W.  Indiana."  All 
of  these  rules  provide  variances  not 
provided  in  the  corresponding  Federal 
rules  and  Indiana  has  not  identified  any 
of  these  sections  as  “State  Windows." 

84.  The  Environmental  Policy  Institute 
(ARN:  IND-0166)  suggested  that  the  last 
sentence  of  IC-13-4.1-3-1  be  amended 
to  read  “  •  *  *  without  first  holding  a 
valid  surface  coal  mining  and 
reclamation  permit  issued  in  accordance 
with  this  Act  and  regulations”  to  ensure 
that  operators  who  plan  to  mine  after 
eight  months  of  an  approved  State 
program  file  an  application  that 
complies  with  the  permanent  program. 
This  provision  is  comparable  to  Section 
502(d]  of  SMCRA.  Section  5  of  Senate 
Enrolled  Act  No.  98  of  the  Indiana 
statute  provides  that  permittees  who 
expect  to  continue  coal  operations  eight 
months  after  the  date  of  the  State 
program  approval  shall  apply  for  a 
permit  not  later  than  two  months  after 
program  approval.  This  provision 
corresponds  to  Section  502(d]  of 
SMCRA. 

85.  The  Environmental  Policy  Institute 
(ARN:  lND-0166)  commented  that 
Indiana  provision  IC  13-4.1-5-1,  -2 
which  compares  to  506(b)  of  SMCRA 
improperly  extends  the  life  of  a  permit 
beyond  five  years.  The  Secretary  agrees. 
(See  finding  14.2) 

66.  The  Environmental  Policy  Institute 
(.A.RN;  LND-0166)  commented  that  the 
Indiana  statute  contains  no  provision 


corresponding  to  Section  517(b)(2)  of 
SMCRA  concerning  monitoring  of  the 
hydrologic  balance  in  the  permit  area. 
The  Secretary  agrees  with  this  comment. 
(See  finding  17.3) 

87.  The  Environmental  Policy  Institute 
(ARN:  IND-0166)  commented  that  the 
Indiana  statute  at  IC  13-4.1-4-3(c) 
allows  the  State  discretion  to  deny  a 
permit  upon  finding  a  demonstrated 
pattern  of  willful  violations.  Since  the 
State  has  discretion  in  making  a  finding 
concerning  a  pattern  of  willful  violations 
under  Section  510(c)  of  SMCRA,  the 
Indiana  language  “the  commission  may 
not  issue  a  permit  *  *  *  if  they  find" 
appears  to  be  equivalent  to  the  Federal 
language  “no  permit  shall  be 

issued  *  *  *  after  a  finding.” 

88.  The  Environmental  Polciy  Institute 
(ARN:  IND-0166)  commented  that  the 
language  “Article  13  of  the  Indiana 
Code”  (IC-13.4.1-3-3(a)(20))  is  not 
equivalent  to  “The  Act”  in  Section 
510(c).  The  word  “Article”  refers  to 
Article  4,1  of  the  Indiana  Code  which 
contains  the  provisions  comparable  to 
SMCRA.  However,  because  IC  13-4.1-4- 
3(a)(6)  limits  violations  to  be  considered 
to  those  “pertaining  to  air  or  water 
environmental  protection,"  the  Indiana 
provision  is  inconsistent  with  Section 
510(c)  of  SMCRA.  (See  finding  14.9) 

89.  The  Environmental  Policy  Institute 
(ARN:  IND-0166)  commented  that  IC  13- 

4.1- 4-3(d)  concerning  grandfathering  of 
operations  affecting  prime  farmlands  is 
too  broad.  The  corresponding  Federal 
provision  is  Section  510(d)(2).  Indiana 
was  informed  (ARN:  IND-0065)  that  this 
provision  is  inconsistent  with  SMCRA. 
(See  finding  14.10) 

90.  The  Environmental  Policy  Institute 
(ARN:  IND-0166)  commented  that 
Indiana  has  no  statutory  provision 
comparable  to  514(f)  of  SMCRA 
providing  judicial  review  of  regulatory 
authority  decisions  on  permits.  The 
Secretary  agrees.  (See  finding  22.5) 

91.  The  Environmental  Policy  Institute 
(ARN;  IND-0166)  commented  that 
Indiana  provides  that  specification  for 
soil  removal,  storage,  replacement  and 
reconstruction  on  prime  farmland  be 
established  by  the  commission,  IC  13- 

4.1- 8-l(7),  whereas  Section  515(b)(7)  of 
SMCRA  requries  specification  be 
established  by  the  U.S.  Secretary  of 
Agriculture.  The  Secretary  agrees.  (See 
finding  13.3) 

92.  The  Environmental  Policy  Institute 
(ARN:  IND-0166)  commented  that  IC  13- 

4.1- ll-3(a)  and  (4)  is  inconsistent  with 
SMCRA  because  it  does  not  require  that 
inspectors  will  have  the  power  to  issue 
NOV’s  for  all  observed  violations  in  the 
field.  The  Secretary  agrees.  (See  finding 
17.1) 

93.  The  Environmental  Policy  Institute 
(ARN:  IND-0166)  commented  that 
Indiana  allows  a  court  to  require  bond  if 


a  temporary  restraining  order  or 
preliminary  injunction  is  sought  in  a 
civil  action  (IC  13-4.1-ll-ll(e)).  This 
provision  appears  to  be  consistent  with 
Section  520  of  SMCRA. 

94.  The  Environmental  Policy  Institute 
(ARN:  IND-0166)  commented  that  IC  13- 

4.1- ll-5(a),  6(a)  and  7(a)  do  not  give 
inspectors  field  authority  to  issue 
notices  of  violation  (NOV’s).  Further, 
suspension  or  revocation  is  not  required 
“forthwith”  where  applicable  as  in 
Section  521  of  SMCRA.  The  Secretary 
agrees  concerning  NOV’s.  The  Secretary 
does  not  believe  that -the  deletion  of 
“forthwith"  results  in  the  Indiana  statute 
being  inconsistent  with  SMCRA.  The 
Indiana  statute  (IC  13-4.1-ll-6(a) 
requires  the  issuance  of  “show  cause” 
orders  and  provides  for  the  suspension 
or  revocation  of  a  permit.  (See  finding 
17.1) 

95.  The  Environmental  Policy  Institute 
(ARN:  IND-0166)  commented  that  no 
quantitative  justification  was  provided 
by  Indiana  on  the  adequacy  of  its 
inspection  staff.  The  Secretary  agrees 
with  this  comment.  (See  finding  30). 

96.  The  Environmental  Policy  Institute 
(ARN:  IND-0161)  commented  that 
Indiana  did  not  have  fully  enacted 
regulations  by  the  104th  day  and  that  the 
Deputy  Attorney  General’s  opinion  was 
submitted  on  the  104th  day.  ’The 
Secretary  agrees. 

97.  The  Environmental  Policy  Institute 
(ARN:  IND-0161)  commented  that 
Indiana  provision  IC  13-4.1-4-(A)(B)(l) 
extends  confidentially  beyond  the 
provision  of  Section  508(a)(ll)  SMCRA. 
The  Secretary  agrees.  (See  finding  22.2) 

98.  The  Environmental  Policy  Institute 
(ARN;  IND-0161)  commented  that 
permits  should  not  be  issued  where  data 
are  unavailable  as  provided  by  IC  13- 

4.1- 3-3(a)(ll).  This  provision  appears 
inconsistent  with  the  requirements  of 
Section  507(b)(ll)  of  SMCRA.  (See 
finding  14.4) 

99.  The  Environmental  Policy  Institute 
(ARN:  IND-0161)  commented  that  there 
is  no  Indiana  provision  equivalent  to 
Section  514(f)  of  SMCRA  concerning 
right  to  appeal.  The  Secretary  agrees 
that  the  Indiana  program  does  not  have 
this  provision.  (See  finding  22.5) 

100.  The  Environmental  Policy 
Institute  (ARN:  IND-0161)  commented 
that  the  Indiana  provision,  IC  13-4.1-8- 
1(3),  concerning  backfilling  to  achieve 
approximate  original  contour,  is 
inconsistent  with  Section  515(b)(3)  of 
SMCRA.  The  Secretary  agrees  with  this 
comment.  (See  finding  13.2) 

101.  The  Environmental  Policy 
Institute  (ARN:  IND-0161)  commented 
that  Indiana  has  no  provision 
comparable  to  Section  517(h)  of  SMCRA 
concerning  the  right  of  any  person 
adversely  affected  by  a  surface  coal 
mining  operation  to  notify  the  regulatory 
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authority  of  any  violation,  and  the  right 
to  review  for  a  refusal  to  issue  a 
citation.  The  Secretary  agrees  with  this 
comment.  (See  finding  17.10) 

102.  The  Environmental  Policy 
Institute  (ARN:  IND-0161)  commented 
that  the  Indiana  provision,  IC  13-4.1-12- 
1,  concerning  penalties  is  inconsistent 
with  Section  518(a)  of  SMCRA.  The 
Secretary  agrees  with  this  comment. 

(See  finding  19.1) 

103.  The  Environmental  Policy 
Institute  (ARN:  IND-0161)  commented 
that  Indiana  has  no  procedure  for  public 
hearing  prior  to  bond  release.  (See 
finding  18) 

104.  A  commenter  (ARN:  IND-0132) 
suggested  that  the  Indiana  submission 
fully  complies  with  the  purpose  of 
SMCRA  as  expressed  in  Section  102. 

The  Secretary  does  not  agree  with  this 
comment  for  all  the  reasons  stated  in 
Sections  D  and  E  of  this  notice. 

105.  Peabody  Coal  Company  (ARN: 
IND-0132)  commented  that  Indiana  has 
made  use  of  the  “State  Window" 
concept  and  that  Peabody  is  in  general 
agreement  with  the  box  cut  and  water 
impoundment  "State  Window."  Indiana 
proposed  rules  785.23,  816.107  and 
817.107  provide  for  variances  for  water 
impoundments  and  box  cut  spoils  not 
contained  in  the  Federal  rules.  Indiana 
has  not  identibed  these  as  "State 
Windows”  and  has  not  submitted  them 
in  accordance  with  30  CFR  731.13.  (See 
also  comment  107  below) 

106.  Old  Ben  Coal  Company  (ARN: 
IND-0148)  stated  that  the  Indiana 
program,  with  some  modification,  will 
protect  the  environment,  public  welfare 
and  commerce  as  devised  and  mandated 
by  Pub.  L.  95-87  and  that  Indiana  should 
be  granted  primacy.  The  Secretary 
agrees  that  modifications  are  necessary 
as  set  forth  in  the  above  Findings. 

107.  Old  Ben  Coal  Company  (ARN: 
lND-0148)  expressed  concurrence  with 
Indiana  proposed  rules  785.23,  816.107 
and  817.107  which  provide  variances  for 
water  impoundments  and  box  cut  spoil 
areas.  There  are  no  corresponding 
variances  in  the  Federal  rules  and 
Indiana  has  not  identibed  these 
proposed  sections  as  “State  Windows.” 
The  Indiana  rules  would  appear  to  be 
inconsistent  with  the  Federal 
regulations. 

108.  Old  Ben  Coal  Company  (ARN: 
IND-0148)  expressed  support  for 
Indiana  proposed  rules  816.22(e)  and 
817.22(e)  concerning  topsoil  removal  and 
topsoil  substitutes  and  supplements. 
These  proposed  rules  appear  to  be 
inconsistent  with  the  corresponding. 
Federal  rules.  A  detailed  discussison  of 
the  Indiana  proposed  rules  will  be  sent 
in  a  letter  to  the  regulatory  authority 
from  the  Director,  OSM,  and  will  be 
availble  in  the  administrative  record  at 
the  locations  specibed  under 


“Addresses”  above. 

109.  Old  Ben  Coal  Co.  (ARN:  IND- 
0148)  supported  Indiana  proposed  rule 
816.51  concerning  protection  of  ground 
water.  The  commenter  particularly 
recommended  the  added  language,  “For 
areas  determined  not  to  have  signibcant 
ground  water  resources  under 

§  779.15(b),  the  following  shall  not 
apply.”  The  Indiana  program  provides 
no  debnition  for  “signibcant  ground 
water  resources”  and  this  addition  could 
result  in  a  lesser  degree  of 
environmental  protection  than  provided 
for  in  the  Federal  rules. 

110.  Old  Ben  Coal  Co.  (ARN:  IND- 
0148)  concurs  with  the  modibcations 
made  to  Indiana  proposed  rule  816.57(a) 
which  adds  the  qualiber  “any  other 
stream  with  a  watershed  greater  than 
five  square  miles”  to  a  stream  with  a 
biological  immunity.  This  modibcation 
would  limit  the  protection  afforded 
biological  communities  in  those  streams 
with  a  watershed  of  more  than  five 
square  miles  and  would  not  be 
consistent  with  the  Federal  rules. 

111.  Old  Ben  Coal  Co.  (ARN:  INT)- 
0148)  recommended  that  Indiana 
proposed  rule  780.37  be  revised  to  allow 
the  operator  to  submit  the  detailed 
description  of  each  road  six  months 
prior  to  construction.  Indiana  proposed 
rule  780.37  is  consistent  with  the 
corresponding  Federal  rule  and  the 
proposed  change  would  make  in 
inconsistent. 

112.  Old  Ben  Coal  Co.  (ARN:  IND- 
0148)  recommended  that  Indiana 
proposed  rules  816.81,  816.82,  816.83, 
816.85,  817.81,  817.82,  817.83  and  817.85 
be  rewritten  so  as  not  to  apply  to  all 
waste  disposal  areas  including  mine 
workings  and  excavations.  These 
proposed  rules  are  consistent  with  the 
corresponding  section  of  the  Federal 
rules  except  for  the  deletion  of 
colnpaction  standards  from  816.85(c) 
and  817.85(c). 

113.  Old  Ben  Coal  Company  (ARN: 
IND-0148)  expressed  concern  about  the 
lack  of  bexibility  in  the  uniform  civil 
penalty  amounts  which  could  be 
assigned  under  Indiana  proposed  rule 
845.13.  The  Company  also  felt  that  the 
economic  effect  on  the  company  should 
be  included  as  a  consideration. 

Indiana's  system  appears  consistent 
with  SNCRA  in  that  it  considers  that 
four  section  518(a)  criteria.  Section 
518(a)  does  not  include  economic  effect 
as  a  consideration. 

114.  Old  Ben  Coal  Company  (ARN: 
IND-0148)  commented  that  the  proposed 
rules  should  be  amended  to  enable  the 
alleged  violator  to  provide  information 
prior  to  any  penalty  being  assessed  and 
that  the  State  should  provide  an 
informal  conference  similar  to  OSM’s 
conference.  The  Indiana  System  appears 
to  provide  procedures  similar  to  those  in 


SMCRA  Section  518  (except  as  noted  in 
the  above  Findings). 

F.  The  Secretary’s  Decision 

Approval  in  Part  and  Disapproval  in  Part 

Pursuant  to  Section  503  of  SMCRA 
and  30  CFR  Part  732,  the  Secretary 
initially  approves  the  Indiana  proposed 
regulatory  program  in  part  and 
disapproves  in  part.  The  following 
sections  of  the  Indiana  Statute  are 
approved: 

IC  13-4.1-1-2 
IC  13-4.1-1-3(2) 

IC  13-4.1-1-3(3) 

IC  13-4.1-1-3(4) 

IC  13-4.1-1-3(5) 

IC  13-4.1-1-3(6) 

IC  13-4.1-1-3(7) 

IC  13-4.1-1-3(8) 

IC  13-4.1-1-3(9) 

IC  13-4.1-1-3(10) 

1C  13-4.1-1-3(11) 

IC  13-4.1-l-3(12)(a) 

IC  13-4.1-l-3(12)(b)  with  the  understanding 
that  the  Secretary  believes  the  meaning 
of  “mining  activities”  is  the  same  as  the 
meaning  of  "such  activities”  in  Section 
701(28)(B)  of  the  SMCRA. 

IC  13-4.1-1-3(13) 

1C  13-4.1-1-4 
IC  13-4.1-l-5(g) 

IC  13-4.1-1-6 
IC  13-4.1-2-1 
IC  13-4.1-2-2 
IC  13-4.1-2-3 
IC  13-4.1-2-4 
IC  13-4.1-3-1 
IC  13-4.1-3-2 
1C  13-4.1-3-3(a)(l) 

1C  13-4.1-3-3(a)(2) 

IC  13-4.1-3-3(a)(4) 

IC  13-4.1-3-3(a)(5) 

1C  13-4.1-3-3(a)(7) 

IC  13-4.1-3-3(a)(8) 

IC  13-4.1-3-3(a)(9) 

1C  13-4.1-3-3(a)(10) 

IC  13-4.1-3-3(a)(12) 

IC  13-4.1-3-3(a)(13) 

IC  13-4.1-3-3(a)(14) 

IC  13-4.1-3-3(a)(16) 

IC  13-4.1-3-3(a)(17) 

IC  13-4.1-3-3(a)(18) 

1C  13-4.1-3-3(a)(19) 

IC  13-4.1-3-3(a)(20) 

IC  13-4.1-3-3(b) 

1C  13-4.1-3-3(0) 

IC  13-4.1-3-3(d) 

IC  13-4.1-3-4(a)(2)(C) 

1C  13-4.1-3-4(a)(3) 

1C  13-4.1-3-4(a)(4) 

1C  13-4.1-3-4(a)(5) 

IC  13-4.1-3-4(a)(6) 

IC  13-4.1-3-4(a)(8) 

IC  13-4.1-3-4(a)(9) 

1C  13-4.1-3-4(a)(10) 

IC  13-4.1-3-4(a)(ll) 

IC  13-4.1-3-4(a)(12) 

IC  13-4.1-3-4(a)(14) 

IC  13-4.1-3-4(a)(15) 

IC  13-4.1-3-4(a)(16) 

IC  13-4.1-3-4(b) 

IC  13-4.1-3-5 
IC  13-4.1-2(b) 

IC  13-4.1-4-3(a)(l) 

IC  13-4.1-4-3(a)(2) 

1C  13-4.1-4-3(a)(3) 
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IC  13-4.1-4-3(a)(4) 

IC  13-4.1-4-3{a)(5) 

IC  13-4.1-4-3(b) 

IC  13-4.1-4-3(c) 

IC  13-4.1-4-5(a) 

IC  13-4.1-4-6 
IC  13-4.1-5-2 
IC  13-4.1-5-3 
IC  13-4.1-&-5(a) 

IC  13^.1-5-6 
IC  13-4.1-6-2 
IC  13-4.1-6-3 
IC  13-4.1-6-4 
IC  13-4.1-6-5 
IC  13-4.1-6-6 
IC  13-4.1-6-6 
IC  13-4.1-7-1 
IC  13-4.1-7-2 
IC  13-4.1-7-3(1) 

IC  13-4.1-7-3(2) 

IC  13-4.1-7-4 
IC  13-4.1-6-1(1) 

IC  13-4.1-6-1(2) 

IC  13-4.1-6-1(4) 

IC  13-4.1-6-1(5) 

IC  13-4.1-8-1(6) 

IC  13-4.1-6-1(8) 

IC  13-4.1-6-1(9) 

IC  13-4.1-8-1(10) 

IC  13-4.1-6-1(11) 

IC  13-4.1-6-1(12) 

1C  13-4.1-6-1(14) 

IC  13-4.1-8-1(15) 

IC  13-4.1-8-1(16) 

IC  13-4.1-8-1(17) 

IC  13-4.1-8-1(18) 

IC  13-4.1-8-1(19) 

IC  13-4.1-6-1(20) 

IC  13-4.1-8-1(21) 

IC  13-4.1-8-1(22) 

IC  13-4.1-8-1(23) 

IC  13-4.1-8-1(24) 

IC  13-4.1-a-l{25) 

IC  13-4.1-6-1(26) 

IC  13-4.1-8-2 
IC  13-4.1-8-3 
IC  13-4.1-8-4 
IC  13-4.1-9-2 
IC  13-4.1-9-3 
IC  13-4.1-10-1 
IC  13-4.1-10-2 
IC  13-4.1-ll-2(a)(c) 

IC  13-4.1-11-8 
IC  13-4.1-11-9 
IC  13-4.1-ll-10(2)-(6) 

IC  13-4.1-14-l(b) 

IC  13-4.1-14-3 

Section  5  (Senate  Enrolled  Act  No.  96) 

The  remainder  of  the  program  is 
disapproved  for  the  reasons  set  forth  in 
Findings  1-30.  The  entire  set  of 
regulations  submitted  in  the  program  is 
disapproved  because  the  regulations 
were  not  fully  enacted  on  the  104IA  day 
following  the  program  submission.  The 
following  provisions  of  the  Indiana 
statute  are  disapproved  for  the  reasons 
and  to  the  extent  set  forth  in  the 
paragraphs  identified  following  each 
provision’s  section  number: 

IC  13-4.1-1-3(1),  finding  paragraph  13.8 
IC  13-4.1-l-5(b)(c),  finding  paragraph  29.1 
IC  13-4.1-3-3(a)(3).  finding  paragraph  14.3 
IC  13-4.1-3-3(a)(6).  because  it  refers  to 
Section  IC  13-4.1-4-1,  which  is 


disapproved.  See  finding  paragraph  22.4 
IC  13-4.1-3-3(a)(ll),  finding  paragraph  14.4 
IC  13-4.1-3-3(a)(15),  finding  paragraph 

14.11 

IC  13-4.1-3-4(a)(l),  finding  paragraph  14.5 
IC  13-4.1-3-4(a)(2)(A),  finding  paragraph 

14.12 

IC  13-4.1-3-4(a)(2){B),  finding  paragraph 

14.12 

IC  13-4.1-3-4(a)(7),  finding  paragraph  14.6 
IC  13-4.1-3-4(a)(13),  finding  paragraph  14.7 
IC  13-4.1-4-1,  finding  paragraph  22.4 
IC  13-4.1-4-2(a),  finding  paragraph  22.11 
IC  13-4.1-4-3-(a)(6),  finding  paragraph  14.9 
IC  13-4.1-4-3(d)  finding  paragraph  14.10 
IC  13-4.1-4-4(a),  (b),  finding  paragraph 
22.11 

IC  13-4.1-4-5(b),  finding  paragraph  22.5 
IC  13-4.1-5-1,  finding  paragraph  14.2 
IC  13-4.1-5-4,  finding  paragraph  22.1 
'  IC  13-4.1-5-5(b),  finding  paragraph  22.3 
IC  13-4.1-6-1,  finding  paragraph  14.8 
IC  13-4.1-6-7,  finding  paragraphs  18.1  and 

22.7 

1C  13-4.1-7-1,  finding  paragraph  15.1 
IC  13-4.1-7-3(3),  finding  paragraph  15.1 
IC  13-4.1-8-1(3),  finding  paragraph  13.2 
IC  13-4.1-8-1(7],  finding  paragraph  13.3 
IC  13-4.1-8-1(13),  finding  paragraph  13.4 
IC  13-4.1-9-1(5),  finding  paragraph  13.7 
IC  13-4.1-11-1,  finding  paragraph  17.2 
IC  13-4.1-ll-l{b)(3),  finding  paragraph  17.4 
IC  13-4.1-ll-l(b)(l).  finding  paragraph  17.5 
IC  13-4.1-ll-2(b),  finding  paragraph  17.7 
IC  13-4.1-ll-3{a)  finding  paragraph  17.8 
IC  13-4.1-ll-3(b),  finding  paragraphs  17.9 
and  22.6 

IC  13-4.1-11-4,  finding  paragraphs  17.1  and 

17.8 

IC  13-4.1-11-5,  finding  paragraph  17-1 
IC  13-4.1-ll-5(a),  finding  paragraph  20.1 
IC  13-4.1-11-6,  finding  paragraph  20.3 
IC  13-4.1-11-7,  finding  paragraph  20.2 
IC  13-4.1-11(10)(1),  finding  paragraph  19.6 
IC  13-4.1-11-11,  finding  paragraph  22.9 
IC  13-4.1-12-1,  finding  paragraphs  19.1, 
19.3  and  19.5 

IC  13-4.1-12-2,  finding  paragraph  19.2 
IC  13-4.1-12-3,  finding  paragraph  26.1 
IC  13-4.1-12-4,  finding  paragraph  19.4 
IC  13-4.1-13,  finding  paragraph  27.1 
IC  13-4.1-14-l(a),  finding  paragraph  21.3 
1C  13-4.1-14.2,  finding  paragraphs  21.2  and 
22.10 

IC  13-4.1-14-4.  finding  paragraph  21.1 
IC  13-4.1-14-5,  finding  paragraph  21.1 
In  addition,  the  Indiana  statute  is 
disapproved  to  the  extent  it  does  not  contain 
provisions  identified  in  the  following 
paragraphs: 

finding  paragraph  14.1  (provisions 
concerning  the  necessity  of  a  permit) 
finding  paragraph  17.1  (provisions 
concerning  the  pow’er  of  inspectors  to 
issue  NOV'S  and  Cessation  orders] 
finding  paragraph  17.2  (provisions 
concerning  permittee  requirements) 
finding  paragraph  22.5  (provisions 
concerning  30  day  period  for  an 
aggrieved  party  to  appeal] 

Effects  of  This  Action 

Indiana  is  not  now  eligible  to  assume 
primary  jurisdiction  to  implement  the 
permanent  program.  Under  normal 
circumstances,  Indiana  would  be  given 


sixty  days  from  the  date  of  this  decision 
to  submit  additions  or  revisions  to  its 
proposed  program  to  correct  those  parts 
of  the  program  being  disapproved. 

However,  on  July  30, 1980,  (ARN: 
IN£)-0169],  the  Indiana  Department  of 
Natural  Resources  delivered  to  OSM 
Region  III  a  letter  stating  that  “*  *  * 
the  Indiana  Department  of  Natural 
Resources  was  enjoined  from  submitting 
or  resubmitting  to  the  Department  of  the 
Interior  or  to  the  Director  of  the  Office 
of  Surface  Mining,  a  state  program  for  a 
period  of  one  (1)  year  *  *  *  Pursuant 
to  §  730.13(b)  •  *  *  this  letter  serves 
notice  to  the  Director,  OSM  of  the 
issuance  of  such  an  injunction.” 

Because  of  the  injunction,  the 
Secretary  must  now  determine  whether 
Section  503(d)  of  the  Act  is  relevant  to 
establishing  the  timing  of  an  opportunity 
for  Indiana  to  resubmit  its  program. 
Section  503(d)  reads  as  follows: 

(d)  For  the  purpose  of  this  section  and 
section  504.  the  inability  of  a  State  to  take 
any  action  the  purpose  of  which  is  to  prepare, 
submit  or  enforce  a  State  program,  or  any 
portion  thereof,  because  the  action  is 
enjoined  by  the  issuance  of  an  injunction  by 
any  court  of  competent  jurisdiction  shall  not 
result  in  a  lost  of  eligibility  for  financial 
assistance  under  titles  IV  and  VII  of  this  Act 
or  in  the  imposition  of  a  Federal  program. 
Regulation  of  the  surface  coal  mining  and 
reclamation  operations  covered  or  to  be 
covered  by  the  State  program  subject  to  the 
injunction  shall  be  conducted  by  the  State 
pursuant  to  section  502  of  this  Act,  until  such 
time  as  the  injunction  terminates  or  for  one 
year,  whichever  is  shorter,  at  which  time  the 
requirements  of  sections  503  and  504  shall 
again  be  fully  applicable. 

The  Secretary  has  determined  that 
except  in  extraordinary  circumstances, 
the  running  of  the  sixty-day  period  for 
resubmission  is  suspended  by  the 
issuance  of  an  injunction  against 
resubmission.  Such  suspension  would 
continue  until  the  injunction  in  question 
terminates,  or  for  one  year  from  the  date 
the  injunction  is  issued,  whichever 
comes  first.  The  legislative  history  of 
Section  503(d)  indicates  that  its  purpose 
is  to  avoid  penalizing  states  which  make 
good  faith  efforts  to  comply  with  the  Act 
but  are  prevented  by  court  action  from 
achieving  full  compliance.  Where, 
however,  attendant  circumstances 
reveal  that  an  injunction  has  not  been 
validly  obtained  or  maintained,  or  that 
the  State  has  failed  to  make  a  good  faith 
effort  to  comply  with  the  Act,  Section 
503(d)  does  not  apply.  Section  503(d) 
was  not  intended  to  allow  a  delay  in  the 
implementation  of  the  permanent 
program  where  compliance  with  the  Act 
is  prevented  through  invalid  or  collusive 
litigation. 

The  Secretary  has  not  determined,  at 
this  time,  that  Section  503(d)  is 
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applicable  in  this  instance,  and  by 
separate  notice  published  today,  has 
requested  public  comment  on  the  issues 
bearing  upon  the  applicability  of  Section 
503(d).  If,  after  review,  the  Secretary 
determines  that  Section  503(d)  is 
inapplicable  to  Indiana  under  the 
circumstances,  Indiana  will  have  sixty 
days  from  the  date  of  such 
determination  within  which  to  resubmit 
an  acceptable  state  program.  If  it  fails  to 
do  so,  the  Secretary  will  implement  a 
Federal  program  for  Indiana  in 
accordance  with  Section  504  of  the  Act. 
Until  a  determination  is  made,  the 
Secretary  will  presume  that  Section 
503(d)  applies,  and  thus  will  suspend  the 
running  of  the  resubmission  period 
provided  by  Section  503(c). 

Section  503(d)  also  says  that  a  State 
which  is  subject  to  a  valid  injunction  is 
required  to  regulate  surface  coal  mining 
and  reclamation  operations  pursuant  to 
Section  502  of  the  Act  (the  interim 
program)  until  such  time  as  the 
injunction  terminates  or  until  one  year 
after  the  injunction  is  entered, 
whichever  comes  first.  The  Secretary 
construes  Section  503(d)  of  the  Act  to 
authorize  him  to  implement  a  Federal 
program  if  a  State  fails  to  implement 
Section  502  during  the  term  of  an 
injunction.  Thus,  while  the  Secretary 
fully  endorses  the  intent  of  the  Congress 
to  have  the  States  assume  regulatory 
primacy  under  the  Act,  he  also  is 
required  to  implent  a  Federal  program  in 
cases  where  that  becomes  necessary 
because  of  a  State’s  failure  to  carry  out 
its  responsibilities  under  Section  502. 

Because  of  the  above  reasons,  as  well 
as  to  ensure  that  there  is  no  delay  in 
implementation  of  the  permanent 
program  should  Indiana  ultimately  fail 
to  obtain  an  approved  program,  the 
Secretary  believes  that  he  must  now 
begin  to  prepare  a  Federal  program  for 
Indiana.  Actual  implementation  of  a 
Federal  program  for  Indiana,  of  course, 
would  depend  upon  the  factors 
discussed  above,  and  would  not  occur 
while  Indiana  still  has  a  valid 
opportunity  to  receive  State  program 
approval  upon  resubmission,  in 
accordance  with  the  Act.  Accordingly, 
in  the  spearate  Notice  of  Intent 
published  in  the  Federal  Register  on  this 
date,  the  Secretary  is  also  soliciting 
public  comments  on  the  preparation  of  a 
Federal  program  for  Indiana. 

In  the  meantime,  the  Secretary  has 
instructed  the  Director  of  the  Office  of 
Surface  Mining  to  make  every  effort 
during  the  period  of  the  injuction  (1)  to 
work  with  the  State  towards  correcting 
the  remaining  deficiencies  in  their 
proposed  program  to  the  extent  the 
State  can  participate  in  such  an  effort, 
given  the  existence  of  the  injunction;  (2) 
to  ensure  that  the  Federal  enforcement 


program  under  Section  502  is  being 
diligently  pursued  in  order  to  obtain 
compliance  with  the  provisions  of  the 
Act  and  the  interim  program  regulations; 
and  (3)  to  ensure  that  Indiana  is 
adequately  carrying  out  its 
responsibilities  under  Section  502  of  the 
Act. 

This  approval  in  part  and  disapproval 
in  part  applies  only  to  the  permanent 
regulatory  program  under  Title  V  of 
SMCRA.  This  partial  approval  does  not 
constitute  approval  or  disapproval  of 
any  provisions  related  to  the 
implementation  of  Title  FV  of  SMCRA. 
the  abandoned  mine  lands  (AML) 
reclamation  program.  In  accordance 
with  30  CFR  Part  884  (State  Reclamation 
Plans),  Indiana  may  submit  a  State  AML 
reclamation  plan  at  any  time.  Final 
approval  of  an  AML  plan,  however, 
cannot  be  given  by  the  Director  of  OSM 
until  the  State  has  an  approved 
permanent  regulatory  program. 

This  decision  has  no  effect  on  Federal 
or  Indian  lands  in  Indiana. 

No  rules  will  be  promulgated  in  30 
CFR  Part  914  imtil  the  Indiana  program 
has  been  either  approved,  conditionally 
approved,  or  disapproved  following 
opportunity  for  resubmission,  unless  the 
Secretary  determines,  in  accordance 
with  the  conditions  discussed  above, 
that  a  Federal  program  should  be 
implemented. 

G.  Additional  Findings 

The  Secretary  has  determined  that, 
pursuant  to  Section  702(d)  of  Pub.  L.  95- 
87,  30  U.S.C.  1292(d),  no  Environmental 
Impact  Statement  will  be  prepared  on 
this  disapproval. 

Note. — ^The  Secretary  has  determined  that 
this  document  is  not  a  significant  rule  under 
E.0. 12044  or  43  CFR  Part  14,  and  no 
regulatory  analysis  is  being  prepared  on  this 
disapproval. 

Dated:  November  18, 1980. 
loan  Davenport, 

Assistant  Secretary,  Energy  and  Minerals. 

(FR  Doc.  80-36587  Filed  11-24-80;  8:45  am] 
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30  CFR  Part  914 

Surface  Coal  Mining  and  Reclamation 
and  Enforcement  Under  Federal 
Program  for  Indiana 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  intent:  Announcement 
of  public  comment  period. 

summary:  Today  the  Secretary  of  the 
Interior  has  announced  in  a  separate 
Federal  Register  notice  his  approval  in 
part  and  disapproval  in  part  of  the  State 
of  Indiana’s  proposed  State  program  for 
the  regulation  of  surface  coal  mining 


and  reclamation  operations  as  amended 
on  June  4, 1980,  and  June  16, 1980. 
Because  the  OfHce  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
was  advised  by  the  State  of  Indiana  of 
the  existence  of  an  injunction  issued  on 
July  29, 1980  by  the  Circuit  Court  of 
Marion  County,  Indiana,  enjoining  the 
State  from  submitting  or  resubmitting  a 
State  program  to  the  Department  of  the 
Interior  for  a  period  of  one  year,  the 
Secretary  of  the  Interior  is  initiating 
action  to  prepare  a  Federal  program  for 
the  regulation  of  surface  coal 
exploration,  mining  and  reclamation  on 
non-Federal  and  non-Indian  lands  in 
Indiana.  This  program  will  not  be 
implemented  before  July  29, 1981,  so 
long  as  the  injunction  is  in  effect.  Public 
comment  is  being  sought  on  the 
preparation  of  a  Federal  program  for 
Indiana.  OSM  is  also  seeking  public 
comment  on  Indiana’s  actions  under  the 
interim  program. 

date:  Public  comments  must  be  received 
by  OSM  by  5:00  p.m.,  on  December  26, 
1980. 

ADDRESSES:  Information  and  comments 
should  be  sent  to:  Office  of  Surface 
Mining,  Room  153,  South  Interior 
Building,  1951  Constitution  Avenue, 

NW.,  Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carl  C.  Close,  Assistant  Director,  OSM, 
State  and  Federal  Programs,  1951 
Constitution  Avenue  NW.,  U.S. 
Department  of  the  Interior,  Washington, 
D.C.  20240,  (202)  343-^225. 
SUPPLEMENTARY  INFORMATION:  Under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  a  State  which 
seeks  to  regulate  surface  coal  mining 
and  reclamation  operations  within  its 
border  may  apply  to  the  Secretary  of  the 
Interior  for  approval  of  a  State  program. 
In  order  for  a  program  to  be  approved,  a 
State  must  develop  a  program  which 
contains  laws  and  regulations  which  are 
consistent  with  the  Act  and  the 
regulations  of  the  Secretary  of  the 
Interior.  The  Act  says  that  once  a  State 
makes  a  program  submission,  the 
Secretary  of  the  Interior  has  six  months 
in  which  to  consider  the  States 
application.  At  the  end  of  that  six-month 
period  the  Secretary  has  to  decide 
whether  to  approve,  conditionally 
approve,  approve  in  part  and  disapprove 
in  part,  or  disapprove  the  State  program 
submission.  If  the  Secretary  only 
partially  approves  or  fully  disapproves 
the  State  program  submission,  the  State, 
under  normal  conditions,  has  sixty  days 
to  resubmit  its  program.  The  statute 
gives  the  Secretary  sixty  days  to 
consider  the  resubmitted  program  and  to 
make  a  Final  decision.  If  after  the  end  of 
this  ten-month  period,  the  Secretary  is 
unable  to  approve  or  conditionally 
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approve  the  State  program  he  is  to  put 
into  place  a  Federal  program.  As 
announced  in  the  accompanying  Federal 
Register  notice,  the  Secretary  of  the 
Interior  has  reviewed  the  State  of 
Indiana's  Initial  Program  Submission 
and  has  determined  to  partially  approve 
and  partially  disapprove  that  program. 
Normally,  the  Secretary  would  give  the 
State  of  Indiana  sixty  days  during  which 
the  State  could  prepare  revisions  to  its 
program  and  resubmit  it  to  the 
Secretary. 

In  a  letter  dated  July  29, 1980,  Joseph 
D.  Cloud,  Director  of  the  Department  of 
Natural  Resurces  of  the  State  of  Indiana 
informed  the  Office  of  Surface  Mining 
that  the  Indiana  Department  of  Natural 
Resources  was  enjoined  on  that  date  by 
the  Circuit  Court  of  Marion  County 
Indiana  from  submitting  or  resubmitting 
to  the  Office  of  Surface  Mining  a  State 
program  for  the  regulation  of  surface 
coal  mining  and  reclamation  operations. 

Section  503(d)  of  the  Surface  Mining 
Control  and  Reclamation  Act  provides: 

*  *  *  IT]he  inability  of  State  to  take  any 
action  the  purpose  of  which  is  to  prepare, 
submit  or  enforce  a  State  program,  or  any 
portion  thereof,  because  the  action  is 
enjoined  by  the  issuance  of  an  injunction  by 
any  court  of  competent  jurisdiction  shall  not 
result  *  *  *  in  the  imposition  of  a  Federal 
Program.  Regulations  of  the  surface  coal 
mining  and  reclamation  operations  covered 
or  to  be  covered  by  the  State  program  subject 
to  the  injunction  shall  be  conducted 
(emphasis  added]  by  the  State  pursuant  to 
Section  502  of  this  Act,  until  such  time  as  the 
injunction  terminates  or  for  one  year, 
whichever  is  shorter,  at  which  time  the 
requirements  of  Sections  503  and  504  shall 
again  be  fully  applicable. 

The  Secretary  has  completed  all  the 
actions  in  the  review  of  the  Indiana 
State  program  that  can  be  done  without 
further  participation  by  the  State  of 
Indiana.  Because  the  Secretary  of  the 
Interior  has  received  notification  that 
the  State  of  Indiana  is  enjoined  from 
taking  further  action,  as  explained  in  the 
accompanying  Federal  Register  notice, 
the  Secretary  is  suspending  the  State 
program  approval  process  for  Indiana. 

There  are  two  basic  effects  of  this 
suspension  beyond  the  effect  on 
Indiana’s  obligation  to  resubmit.  First, 
the  Secretary  will  continue  to  inspect  all 
mines  in  Indiana  at  least  twice  a  year 
and  to  enforce  the  interim  program  in 
that  State.  Second,  Indiana  will  not  be 
eligible  to  receive  approval  of  a  State 
Reclamation  Plan  for  abandoned  mine 
lands  under  Section  405(c]  of  the  Act.  30 
U.S.C.  1235(c),  30  CFR  Part  884. 

Another  effect  of  this  injunction,  if  it 
runs  its  full  term,  is  to  delay  the 
permanent  program  in  Indiana  for  a 
period  of  approximately  eight  to  twelve 
months  beyond  that  applicable  to  most 


other  States  in  the  country.  In  addition, 
if  Indiana  is  ultimately  unsuccessful  in 
obtaining  approval  of  its  program  the 
Secretary  will  then  have  to  adopt  a 
Federal  program  for  that  State.  This  will 
cause  additional  delay  of  six  months  or 
more. 

To  minimize  the  delay  in  the 
application  of  the  Permanent  Surface 
Coal  Mining  Reclamation  Program  in 
Indiana,  and  to  prevent  coal  companies 
in  surrounding  States  from  being  placed 
at  a  competitive  disadvantage  during  the 
period  they  are  forced  to  comply  with 
the  permanent  program  requirements 
while  the  interim  program  remains 
effective  in  Indiana,  the  Secretary  has 
decided  to  begin  preparation  of  a 
Federal  program  at  this  time.  The 
Secretary  will  not  actually  implement 
this  program  qntil  Indiana  has  been 
given  sixty  days  to  resubmit  its  program 
and  the  State  program  process  has  been 
completed. 

The  purpose  of  this  notice  is  to  seek 
public  comment  on  preparing  a  Federal 
program  in  Indiana  and  to  receive 
specific  suggestions  for  how  the 
Secretary  of  the  Interior  ought  to  adopt 
or  modify  the  permanent  program 
regulations  to  meet  the  local  conditions 
in  the  State  of  Indiana.  Section  504(a)  of 
the  Act  and  30  CFR  736.22(a)(1)  require 
that  each  Federal  program  consider  the 
nature  of  the  topography  soils,  climate 
and  biological,  chemical,  geological, 
hydrological,  agronomic  and  other 
physical  conditions  of  the  State 
involved. 

For  important  information,  the  reader 
is  referred  to  "General  Background  on 
the  Permanent  Program”  and  “Criteria 
for  Promulgating  Federal  Programs” 
previously  published  in  45  FR  32328 
(May  16, 1980).  This  notice  explains  how 
the  Secretary  will  consider  unique 
conditions  in  Indiana,  how  existing 
State  laws  will  be  considered,  and  what 
standards  will  be  used  in  adopting 
regulations.  The  reader  should  also  refer 
to  the  Secretary’s  decision  concerning 
the  Indiana  program  published  today  in 
the  Federal  Register. 

The  Secretary  has  also  begun  an 
investigation  into  the  compliance  by  the 
State  of  Indiana  with  Section  502  of  the 
Surface  Mining  Control  and  Reclamation 
Act  and  the  regulations  issued  by  the 
Department  of  the  Interior  related  to 
Section  502  (the  initial  program).  Section 
503  of  the  Surface  Mining  Act  does  give 
a  State  relief  from  submitting  or 
resubmitting  a  State  program  if  enjoined 
from  doing  so.  The  statute  goes  on  to 
say,  however,  that  as  a  condition  for 
maintaining  the  injunction,  a  State  must 
enforce  the  provisions  of  Section  502. 
After  receipt  of  public  comments  and 


completion  of  this  preliminary 
investigation,  the  Secretary  will  decide 
what  further  steps  are  necessary  and 
should  be  taken.  At  that  time,  he  may 
conclude  that  there  is  no  basis  for 
further  investigation  because  the  State 
of  Indiana  is  adequately  enforcing  the 
requirements  of  Section  502  of  the  Act; 
alternatively,  he  may  decide  there  is  the 
need  for  a  public  hearing  or  additional 
public  comment.  If  the  Secretary 
ultimately  determines  there  is  a  lack  of 
compliance,  he  will  recommence  the 
State  program  review  process  after 
appropriate  notice  to  Indiana. 

Finally,  the  Secretary  is  also 
investigating  the  circumstances  under 
which  the  injunction  was  entered  and 
the  competence  of  the  court  to  hear  the 
matter  and  expressly  reserves  the  right 
to  take  appropriate  action  if  he 
concludes  that  the  circumstances 
surrounding  the  entry  of  the  injunction 
warrant  doing  so.  It  is  the  Secretary  of 
the  Interior’s  view  that  the  relief 
available  under  Section  503  is  limited  to 
those  States  who  are  seeking  in  good 
faith  to  pursue  and  adopt  a  permanent 
surface  coal  mining  and  reclamation 
program.  Section  503  is  not  meant  to  be 
used  as  an  artifice  or  device  to  avoid  the 
requirements  of  the  Surface  Mining  Act. 
The  Secretary  believes  that  Section  503 
was  intended  to  cover  situations  where 
all  or  part  of  a  State  program  is 
invalidated  as  a  result  of  deficiencies  in 
the  adoption  of  the  laws  or  regulations. 

It  is  not  a  general  authority  to  extend 
the  statutory  time  frames.  Comment  is 
also  requested  on  this  issue. 

This  action  of  proposing  the 
preparation  of  the  contingency  Federal 
program  for  Indiana  is  not  significant 
under  the  criteria  of  Executive  Order 
12044  and  43  CFR  Part  14  and  does  not 
require  preparation  of  regulatory 
analysis,  nor  is  this  action  a  major 
Federal  action  significantly  effecting  the 
environment  under  the  National 
Environmental  Policy  Act. 

PUBLIC  COMMENT  PERIOD:  The  comment 
period  announced  in  this  notice  will 
extend  until  December  28, 1980.  All 
written  comments  must  be  received  at 
the  address  given  above  by  5:00  p.m.  on 
that  date.  Comments  on  the  preparation 
of  a  Federal  program  received  after  that 
hour  will  not  be  considered  in  drafting 
the  proposed  Federal  program:  they  will 
be  considered  to  the  extent  applicable  in 
subsequent  actions  under  that  program. 

Dated:  November  18, 1980. 

Joan  Davenport, 

Assistant  Secretary,  Energy  and  Minerals. 

(FR  Doc.  80-36588  Filed  11-24-80:  8:45  am] 
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